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ATTACHMENT 9.4.3(1)

Ordinary Council Meeting — 26 March 2014

Note 4: The applicant is aware that all activities within the shed will need to comply with the
requirements of the Environmental Protection Noise Regulations.

**6,08om Nina Smith and Diane White left the meeting™*

11.4.4 SUBJECT: PROPOSED ROAD CLOSURE
Location: Road Reserve 8611, Mullalyup
Applicants: John Dell’Agostino
Zone: Urban
File Ref: A4718 and WRK 12
Author: Bob Wallin (Principal Planner)

Report Date: 25 September 2013

Attachments:  11.4.4 (1) - Request
11.4.4 (2) — Location plan

Background

A request has been received from the owner of Lots 10, 11 and 501 South Western Highway,
Mullalyup to close a section of Road Reserve 8611 (see Attachments 1 and 2)

The section of road is unconstructed and only has potential to service Lot 11.

The owner of the abutting lots intents to amalgamate the section of closed road to create a
battle-axe leg to provide a driveway to Lot 11.

Lot 10 contains Bovell's House which is listed on Council’s Municipal Heritage Inventory.
The proposed road closure will not have adverse impacts on the historical values of this

building.
Comment

The unmade Road Reserve 8611 has a length of approximately 200 metres, with only Lot 11
relying on it for legal street frontage. The Road Reserve ends at a rail reserve.

A water feature was constructed a number of years ago and encroaches into the road
reserve. It is intended to modify the water feature so that it is contained completely within Lot

10.
As Council is aware, while the local road reserve is managed by the Shire, it is owned by the

Crown. In this regard, the Minister for Lands would be required to approve the road closure
prior to considering amalgamation into the adjoining land holdings.

Should the road closure proposal be supported it is recommended that the road be closed

and amalgamated into the adjoining properties at the landowner’'s expense.

Consultation

The road closure will be advertised in accordance with section 58 of the Land Administration
Act 1997.
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General information about public interest disclosures and how Shire of
Donnybrook Balingup will manage a disclosure is available for external clients and
members of the community on our website www.donnybrook-balingup.wa.gov.au.

While these procedures focus on public interest disclosures, we are committed to
dealing with all reports of suspected wrongdoing. We encourage people to report,
if they witness any such behaviour. Shire of Donnybrook Balingup will consider
each matter under the appropriate reporting pathway and make every attempt to
protect staff members making reports from any reprisals.

B. Purpose of the internal procedures

Our Chief Executive Officer must prepare and publish these internal procedures
under s. 23(1)(e) of the PID Act.

These procedures outline how we will meet our obligations under the PID Act.

They cover the roles and responsibilities of the Chief Executive Officer the person
designated as the proper authority in accordance with s. 23(1)(a) and s. 5(3)(h)
referred to in this document as the PID Officer, the discloser and the subject of the
disclosure.

The procedures are to be read in conjunction with the PID Act, Public Interest
Disclosure Regulations 2003 and don't be afraid to speak up.
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C. Scope and application of internal procedureé

These procedures apply to all people involved in the public interest disclosure
process, including our Chief Executive Officer, PID Officer(s), employees of the
Shire of Donnybrook Balingup and/or any person making a public interest
disclosure and any subjeci(s) of a disclosure.

These procedures should be read in conjunction with:

e Public Interest Disclosure Act 2003

e Public Interest Disclosure Regulations 2003

e Shire of Donnybrook Balingup Public Interest Disclosure Policy 1.20

The behaviour of all employees involved in the public interest disclosure process
must accord with our Code of conduct at all times. A breach of the Code of
conduct may result in disciplinary action.
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Responsibilities

Person / role

The Proper Authority (s. o As is designated by ss. 5(3)(a-g) or by the Chief

5(3),
s. 7 and s. 18)
or

PID Officer(s 23(1)(a)):

Executive Officer of Shire of Donnybrook Balingup
under s. 23(1)(a) the PID Officer is to receive
disclosures related to the Shire of Donnybrook
Balingup

Provides information to potential disclosers about
their rights and responsibilities consistent with the
Code of conduct and integrity established under s.
20(1).

Receives and manages public interest disclosures
in accordance with the PID Act (s. 5(3)).

Notifies the discloser within three months of the
disclosure being made about what action is
planned in dealing with the disclosure (s. 10(1)).

Where appropriate, investigates, or causes an
investigation of, the matters in the disclosures (s.

8(1)).

Where appropriate, provides information to
subjects of a disclosure about their rights,
responsibilities, duties and potential offences (s.
9(2), s. 14, s. 15, s. 16 and s. 24).

Where appropriate, takes such action as is
necessary and reasonable, within their functions
and powers in accordance with s. 9.

Maintains confidentiality of the identity of the
discloser and subject(s) of disclosures, in
accordance with the requirements of the PID Act
(s. 11 and s. 16).

Provides progress reports where requested and a
final report to the discloser in accordance with s.
10.

Creates and maintains proper and secure records
in relation to the disclosures in accordance with the
Code of conduct and integrity established under s.
20(1) and the State Records Act 2000.

Completes a PID Register for each disclosure
lodged (s. 23(1)(f)).

Acts in accordance with the rules of natural justice
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Person / role Responsibilities

e Makes a public interest disclosure to a proper

The discloser:

The subject of the o

disclosure (person about

whom disclosure
made):

An investigating officer:

is

authority or our PID Officer if the matter relates to
Shire of Donnybrook Balingup (s. 5(1)).

Believes on reasonable grounds the information in
their disclosure is, or may be, true (s. 5(2)).

Does not disclose information subject to legal
professional privilege (s. 5(6)).

Does not knowingly and recklessly make a false or
misleading disclosure (s. 24(1)).

Maintains confidentiality of the information disclosed
and the identity of the person(s) to whom the
information relates, in accordance with the
requirements of the PID Act (s. 16 and S.
17(1)(b)).

Assists any person investigating the matter to which
the disclosure relates by supplying the person with
any information requested (s. 17(1)(a)).

Is afforded the opportunity to make a submission,
either orally or in writing, in relation to the matter
before preventative or disciplinary action is taken (s.
9(2)).

Maintains confidentiality of the identity of the
discloser, in accordance with the requirements of the
PID Act (s. 16(1)).

Is to be treated in accordance with the rules of
natural justice (s. 16(1)(b)).

Does not take or threaten to take detrimental action
(defined in s. 3) against a person because they have
made or intend to make a disclosure (s. 14(1)).

Does not incite another person to take detrimental
action against another because they have made or
intend to make a disclosure (s. 14(2)).

Does not commit an act of victimisation by taking or
threatening to take detrimental action against the
person making or intending to make a disclosure (s.
15(1)).

May investigate matters of public interest information
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= harm to the environment or

e a matter of administration that can be investigated under section 14 of the
Parliamentary Commissioner Act 1971 by the Parliamentary Commissioner
(Ombudsman Western Australia).

Confidentiality

Maintaining confidentiality is an important part of managing a disclosure. The
confidentiality requirements of the PID Act (s. 16) not only protects the discloser,
but also any other people affected by the disclosure.

The confidentiality requirements do not apply to all information in a disclosure,
although, we are committed to maintaining confidentiality around:

e any information that may identify the discloser or any person who may be the
subject of a disclosure, including the fact a disclosure has been made

e information relating to a disclosure that, if known, may cause detriment.

Throughout the disclosure process and after its completion, the PID Act provides
for the disclosers identity and the identity of any persons, that is, any subject of the
disclosure to be kept confidential, except in certain circumstances. Disclosing
information which might identify, or tend to identify the disclosers s. 16(1)) or any
person, that is, the subject(s) (s. 16(3)) of your disclosure, except in accordance
with the PID Act, is an offence punishable with a penalty of a $24 000 fine or
imprisonment for two years.

Confidentiality regarding the discloser

Maintaining confidentiality is an important part of protecting the discloser, from any
detrimental action in reprisal for making or intending to make a disclosure.

If the discloser consents to having their identity revealed to assist us in dealing
with the disclosure, our PID Officer will record this using the Consent to disclosure
of identifying information form.

Sometimes we may need to identify the discloser, without the discloser's consent
s. 16(1)(b)-(f) but only where:

e it is necessary to do so having regard to the rules of natural justice or
e itis necessary to do so to enable the matter to be investigated effectively or

e we are ordered by a court or any other person or body having authority to hear,
receive or examine evidence or

e we are required by ss.152 or 153 of the Corruption, Crime and Misconduct Act
2003.

Before we identify the discloser for any of the reasons above, our PID Officer will
take all reasonable steps to inform the discloser that this will happen and the
reasons why. Our PID Officer will use the Notification of disclosure of identifying
information form to do this.
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Confidentiality plan

Although a formalised confidentiality plan is not required under the PID Act, the
development of such a plan is considered good practice. Open and effective
communication with the discloser will build rapport and trust and, once
established, will enable collaboration particularly when difficult decision points are

encountered.

The plan should outline methods to provide support and protect the discloser from
the risk of reprisal. Consider strategies that cover:

e communication methods and frequency of communication
e meeting locations
e frequency of progress reports.

The proposed text in this section could read:

‘If your confidentiality cannot be maintained, we will develop a plan to support and
protect you from any potential risks of detrimental action. You will be involved in

developing this plan’.

Confidentiality regarding the person, that is, the subject of the disclosure

The subject of a disclosure may consent to having their identity revealed to assist
with the disclosure process s. 16(3)(a). Our PID Officer will use the Consent to
disclosure of identifying information form to record this.

Additionally, we may need to reveal identifying information about the subject(s) of
a disclosure without their consent, ss. 16(3)(b)-(g) where:

it is necessary to do so to enable the matter to be investigated effectively

e itis necessary to do so in the course of taking action under s. 9

e there are reasonable grounds to believe that it is necessary to prevent or
minimise the risk of injury to any person or damage to any property

o we are ordered by a court or any other person or body having authority to hear,
receive or examine evidence or

o we are required by ss. 152 or 153 of the Corruption, Crime and Misconduct Act
2003.

There is no obligation to advise the subject of a disclosure that identifying
information will be released.
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PID Register

Although a formal PID Register is not required to be developed under the PID Act,
the maintenance of a PID Register is considered good practice. The Public Sector
Commission has created a PID Register template to assist an authority with the
effective management of PID disclosures and to comply with the reporting
requirements of ss. 19 and 23(1)(f).

All information required for reporting to the Commission will be able to be
extracted from the register.

The proposed text in this section could read:

To assist with annual reporting to the Public Sector Commissioner we will maintain
a public interest disclosure register. We will assign a unique register number to
each disclosure and record key information about your disclosure, any
investigation and the outcome in the public interest disclosure register. This
register (paper and/or electronic) is kept strictly confidential and maintained in a
secure location.

F. How to make a public interest disclosure

1. Before you make a disclosure

We strongly encourage anyone thinking about making a public interest disclosure
to seek advice from our PID Officer (‘proper authority’) before they do. A
disclosure must be made to a proper authority for it to be covered by the PID Act.
A number of other requirements apply to the discloser, so it is important to
understand the rights and responsibilities in the process. This information is
outlined generally in Don't be afraid to speak up, available from the Public Sector
Commission website at www.publicsector.wa.gov.au.

At Shire of Donnybrook Balingup the occupant(s) of the following designated
position(s) are specified with the authority as the person(s) responsible for
receiving disclosures of public interest information in accordance with s. 23(1)(a).
For the purposes of this procedure a PID Officer(s) is the proper authority
designated under s. 5(3)(h) for dealing with information that falls within the sphere
of responsibility for Shire of Donnybrook Balingup.
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Initial discussions between the discloser and the PID Officer should be general in
nature and should not discuss the specific details of the disclosure until the
discloser understands their rights and responsibilities under the PID Act. Our PID
Officer will also let the discloser know that they need to make the disclosure
voluntarily and consciously — we will never force a person to make a disclosure.
This is because they cannot withdraw the disclosure once it is made. Once we
receive your disclosure, our PID Officer is obliged to take action and we may
continue to look into the matters within your disclosure irrespective of your
continued approval.

These initial discussions with our PID Officer may help in deciding whether to
make a public interest disclosure and also enable the PID Officer to ascertain if the
information would be covered by the PID Act. If the information appears not to be
the type covered by the PID Act, our PID Officer will discuss other mechanisms
through which issues may be made, for example, our general complaints or
grievance resolution process.

Our PID Officer will be able to provide more detailed information about Shire of
Donnybrook Balingup’s disclosure process and what people can expect from it.

You can also contact the Public Sector Commission Advisory Line on (08) 6552
8888 (or 1800 676 607 for country callers) for general information about the
disclosure process.

What is ‘sphere of responsibility’?

Under s. 5(3)(h) the PID Officer for an authority can receive information relating to
a matter which falls within the ‘sphere of responsibility’ for their public authority.
‘Sphere of responsibility’ is not defined in the PID Act but may include:

e matters that relate to Shire of Donnybrook Balingup or
e a public officer or public sector contractor of Shire of Donnybrook Balingup or

e a matter or person that the Shire of Donnybrook Balingup has a function or
power to investigate.

Sphere of responsibility

Consider providing some examples of matters that may fall into your authority’s
sphere of responsibility.

The proper authority to which you need to make the disclosure depends on the
type of disclosure information. Where the information is outside of our PID
Officer's sphere of responsibility, it may need to be made to another proper
authority for it to be considered as a public interest disclosure and for the discloser
to receive the protections of the PID Act. A list of proper authorities and the
information they can receive is covered in Don't be afraid to speak up.
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Proper authority

To be covered under the PID Act and for the protections of the PID Act to apply, a
public interest disclosure must be made to a proper authority. The proper authority
for a disclosure will depend on the information or ‘matter’ in the disclosure. In
some cases, a public interest disclosure may be made to an external ‘named’

proper authority, as outlined in s. 5(3).

In these named authorities, a broader range of officers may require training to
receive public interest disclosures. For example, any police officer may be a
proper authority for disclosures relating to offences.

Named authority

If your authority is an authority named in the PID Act, your PEO also needs to
appoint a PID Officer to deal with information relating to your authority (as per s.
5(3)). Include the relevant paragraph (below) in your procedures.

For the Corruption and Crime Commission

The PID Act also provides for the Corruption and Crime Commission (CCC) to
receive public interest disclosures of information relating to an offence under State
law. Subsequent references in these procedures to the PID Officer shall be taken
to include an employee or officer of the CCC who receives, on behalf of the CCC,
information relating to an offence under State law.

For the WA Police

The PID Act also provides for any police officer to receive public interest
disclosures of information relating to an offence under State law. Subsequent
references in these procedures to the PID Officer shall be taken to include a police
officer who receives a public interest disclosure relating to an offence under State
law.

For the Parliamentary Commissioner (Ombudsman Western Australia)

The PID Act also provides for the Ombudsman to receive public interest
disclosures of information relating to matters of administration within the
jurisdiction of the Ombudsman, and matters relating to most public officers.
Subsequent references in these procedures to the PID Officer shall be taken to
include an officer of the Ombudsman who receives, on behalf of the Ombudsman,
information relating to these matters.

For the Auditor General

The PID Act also provides for the Auditor General to receive public interest
disclosures of information relating to substantial unauthorised or irregular use or
substantial mismanagement of public resources. Subsequent references in these
procedures to the PID Officer shall be taken to include a person appointed by the
Auditor General who receives, on behalf of the Auditor General, information
relating to these matters.

For the Public Sector Commission 18 of 26

The PID Act also provides for the Public Sector Commissioner to receive public
interest disclosures of information that relates to a Public Officer (other than a
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4. Determining whether your public interest disclosure will be investigated

After assessing the disclosure as one to which the PID Act applies, our PID Officer
will consider whether it will be investigated, guided by the requirements in s. 8.
The reasons a PID Officer may not investigate the disclosure include:

e the matter is trivial
e the disclosure is vexatious or frivolous

e there is no reasonable prospect of obtaining sufficient evidence due to the time
that has elapsed since the matter(s) occurred

e the matter is being or has been adequately or properly investigated by another
proper authority, s. 5(3).

Our PID Officer will make proper and adequate records of their decision and
reasons about whether to investigate or not.

Functions and powers to investigate

Consider adding to your internal procedures examples of the matters which your
authority has the functions and power to investigate. This will be in accordance
with any legislation under which your authority operates, including any
independence your authority may have under a written law.

5. Referring public interest matters

Where our PID Officer assesses the disclosure as one to which the PID Act
applies, but they do not have the functions or power to investigate one or more
matters within the disclosure, they will refer the information to the appropriate
authority for investigation as provided for under the PID Act. Alternatively, a
discloser may also be able to make a disclosure directly to this new authority, if
they wish to receive reports from them about the disclosure. For example, our PID
Officer may need to refer an allegation of an offence supported by evidence to the
Western Australia Police for investigation.
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Typical procedures for an investigation

The PID Act does not prescribe the way your authority must investigate a
disclosure, nor does it give your authority any additional investigative powers. The
information in this box outlines some typical procedures for a proper investigation.

Your authority may have its own investigative powers and procedures and these
may be a useful base for investigating public interest disclosures, acknowledging
the additional requirements of the PID Act:

e protections, outlined in Part 3, including s. 16 (confidentiality)

e notifications to disclosers, s. 10 and s. 11

e the ability for a discloser to make a protected disclosure to a journalist as a last
resort

e specific reasons why you can refuse to investigate or discontinue an
investigation of a matter in a public interest disclosure.

Consider investigative procedures which allow for some flexibility, so that the
disclosure can be effectively and appropriately investigated. This will ensure your
authority is not limited or restricted by an overly prescriptive process.

In conducting an investigation, typical steps may include:
o developing the terms of reference for the investigation, clarifying the key issues
in the disclosure
e ensuring the objectives of the investigation include
o collecting and collating information related to the disclosure
o considering the information collected
o drawing conclusions objectively and impartially
e specifying a date by which the investigation should be completed and a report

provided to the discloser about the final outcome, bearing in mind that the
discloser may be able to disclose to a journalist if

o the PID Officer does not notify the discloser within three months
of them making their disclosure about how they plan to deal with
the disclosure

o the PID Officer discontinues an investigation

o the PID Officer does not complete the investigation within six
months

o the PID Officer does not provide a final report to the discloser
about the outcome and any action taken, including the reasons
for that action

o informing the subject of the disclosure about their rights and obligations under
the PID Act, the PID Officer's code of conduct and integrity, any agency code of
conduct and the law

s mantaining procedural faifness for the person who IS the subject of the
disclosure 22 of 26

o the investigator making contemporaneous notes of discussions and interviews
and, where practicable and appropriate, recording discussions and interviews
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What are your responsibilities if you are the subject of a disclosure?

A subject of a disclosure is a person of interest about whom an allegation of a
public interest disclosure has been made.

We will treat the person fairly and impartially throughout the process, and inform
them of their rights and obligations. We will generally keep the parties involved
informed during any investigation, although we cannot release any information to
the person that may prejudice our investigation. As an employee it is expected that
they will act in accordance with our Code of conduct at all times.

The PID Act provides the person with some rights and obligations as a person
subject to a disclosure. Firstly, the subject has a right to have their identity kept
confidential under s. 16(3), unless one of the following conditions apply:

e you consent to your identity being disclosed
e it is necessary to enable the matter to be investigated effectively
e it is necessary to do so in taking action within s. 9

e there are reasonable grounds to believe that it is necessary to prevent or
minimise the risk of injury to any person or damage to any property

o is made in accordance with a court order or other body having authority to hear
evidence

e it is made in accordance with ss. 152 or 153 of the Corruption, Crime and
Misconduct Act 2003.

We will also provide appropriate natural justice. This means that, before we take
any disciplinary or other action against the person under s. 9, we will give you the
opportunity to:

e be informed of the substance of the allegations and
o make a submission either verbally or in writing in relation to the matter.

If you are the subject of a disclosure, you must not identify or tend to- identify the
identity of the discloser or a person who they think might be the discloser, as they
also have rights to confidentiality under the PID Act. It is an offence under s. 16 to
identify or tend to identify any person who has made a disclosure under the PID
Act.

Also, you must not engage in reprisal action, threaten anyone with reprisal action
or have someone else conduct this action on your behalf because someone has
made, or intends to make, a disclosure. It is still an offence to conduct this action
against any person you believe has made the disclosure even if they were not the
individual who actually made the disclosure. This is an offence under s. 14(1) of
the PID Act.
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9. Making a disclosure to a journalist

The PID Act provides for certain circumstances where a discloser may be able to
make a protected disclosure to a journalist s. 7A(d). These circumstances apply
where the discloser has first made a disclosure to the PID Officer or another
proper authority named in the PID Act (outlined in s. 5 or Don't be afraid to speak
up).

Importantly, the PID Act states that to attract the privileges and protections of the
PID Act when disclosing to a journalist, the discloser must disclose information
that is substantially the same as what was disclosed in the original disclosure and
the PID Officer that received the original disclosure:

did not notify the discloser within three months of making the disclosure about
actions they propose to take or have already taken or

e refused to investigate, or discontinued the investigation of, a matter raised in the
disclosure or

e did not complete an investigation within six months of the discloser making the
disclosure or :

e completed an investigation but did not recommend that action be taken or

e did not provide the discloser with a report stating the outcome of any
investigation or any action proposed or taken and the reasons for those actions.

We are committed to ensuring that we provide the notifications required under the
PID Act and that the discloser understands the reasons for our decisions and
actions. If a discloser is considering making a disclosure to a journalist because
they believe their circumstances meet one or more of the requirements outlined
above, we would encourage the discloser to discuss this with the PID Officer prior
to disclosure to a journalist.

It is also recommended that the discloser seek their own legal advice before taking
any action in relation to matters that have been disclosed under the PID Act.

If a discloser makes an anonymous disclosure they may not be able to
demonstrate they meet the above requirements and we are not obliged to provide
the discloser with any notifications about what happens to the disclosure.

Adopted:

Last Amended:

Last Reviewed:

Next Review Date: August 2021
Responsible Department: Executive

26 of 26






