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TUIA LODGE
OPERATING STATEMENT

FOR THE PERIOD ENDED 318ST DECEMBER 2017

MONTH NUMBER -3
oP ENUE
SUBSIDIES (116830)
BASIC DAILY FEE (117030}
DAILY ACCOM PMT (117080)

MEANS TESTED FEE (117070)
REIMBURSEMENTS (117130)
TRAINING GRANT (110730)

REIMB WORKERS COMP (129230)
TFR FROM LSL RESERVE (116730)
TFR FROM AGED RESERVE (118430)

Dept of HHCS

LESS OP DITURE
EMPLOYEE COSTS

Salaries & Wages (146620)

Leave Loading

Vehicle Allowance

Uniform & Laundry Allowance (132120)
Superannuation (115720, 9.5% SGC Award
New Staff Medicals & Palice Clearance
Uniferm

Staff Dinner Function

Staff Recreation Centre Benefits
Casual Agency Staff

Waorkers Compensation Insurance
Staff Incentives

Staff Training (B04T)

Slafl Training (150920)

Payroll Services

SMS Service Cosls

FBT Expenditure

QOther Employee Costs

Transfer to LSL Reserve (22420)

GARDEN & GROUND MNTNCE
UTILITY CHARGES
Electricity Western Power

Walter Supply Water Corporation
Sewerage Water Corporation
Telephone Telstra

Mobile Phone Costs Telstra

Internet Charges Wastnat

Gas Kleenheat Gas

Fire Alarm/Extinguishers Bell Fire Equipment

Cxygen BOC
MEALS/LAUNDRY/GROCERIES

Milk Supplies DEK Milk Supply
Meals & Laundry DBK Hospital

Groceries, Fruit & Vegies Fruitl Barn/ IGA

CLEANING SUPPLIES

Cleaning Supplies PFI Supplies
Rubbish/Recycling Charges - Shire
Rubbish Collections Non Shire
Refuse Disposal Contract

PHARMACY SUPPLIES
Pharmaceutical Supplies DBK Pharmacy

Page 1

ATTACHMENT 9.5.1(1)

BUDGET |(BUDGETTO-| MONTH ACTUAL FOR
FOR THE DATE QOPENING MONTH OF m;:g 1’:‘75 V“R's:f: L
YEAR 2017118 BALANCE DECEMBER
2,214,820| 1,107,410 949,069 347,332 1,296,401 188,991
725.780 362,800 242,576 70,032 312,608 -50,282
666,231 333,116 67,826 16,331 84,158 -248,958
17.428 8714 23,378 7,607 30,885 22.1m
0 0 67 0 67 67
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 (4 0 0
3,624,269| 1,812,130 1,282,916 441,203 1,724,119 -88,010]|
1,723,405 861,703 590,177 109,445 699,622 162,080
20,000 10,000 4,290 731 5,021 4,979
24,737 12,369 0 2,067 2,057 10,311
5,000 2,500 5,045 862 5,908 -3.408
173,882 86,941 63,641 11,334 74,875 11,966
10,000 5,000 1.256 0 1,266 3,744
0 0 1,164 120 1,284 -1.284
1,000 500 0 54 54 446
1,600 750 544 207 750 -0)
81,400 30,700 140,129 51,127 191,255 -160,555
51,507 51,507 51,003 0 51,003 504
1,500 750 0 0 0 750
40,000 20,000 1.995 90 2,085 17,915
0 0 0 0 0 0
8,000 4,000 4,162 1,047 5,208 -1,209)
2,400 1,200 0 0 0 1,200
0 0 0 0 0 0
0 0 3,102 151 3,283 -3.253
0 0 0 0 0 0
2124331 1,087,319 866,507 177,225 1,043,733 44,186
15,000 7,500 20,009 918 20,928 13,428
60,000 30,000 23,173 3,581 26,753 3,247
11,000 5.500 7.837 0 7.837 -2,337
6,500 2.750 2,300 0 2,300 450
5,000 2,500 1,349 640 1,989 51
1,400 700 291 73 364 3
1,800 900 669 -104 565 335
7.000 3.500 2,750 1,458 4,208 7
5,000 2,500 1,938 196 2,134 366
9.000 4.500 1,314 0 1.314 3.1
105,700 52,850 41,620 6,844 47,484 5,386/
15.000 7.500 4,386 237 4,623 2,877
192,000 96,000 52,893 0 52,893 43,107]
65.000 32.500 15,834 7,382 23,216 9,285/
272,000 136,000 73,113 7,619 80,731 55,269]
25,000 12,500 12,736 2,244 14,980 -2,48
3,000 1,500 2,021 0 2,021 -521
3,000 1.500 2,479 285 2,765 1,26
0 0 0 0 0
31,000 15,500 17,236 2,529 19,765 4,26
105,000 52.500 33,198 7.828 41,026 11,474
105,000 52,500 33,198| 7,828 41,026 11,474

Y:\Finance_AdmimAdmin\AccountantEOM REPORTS\EOM 2017.1B\ECM December.17xls.xls
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TUIA LODGE
OPERATING STATEMENT

FOR THE PERIOD ENDED 31ST DECEMBER 2017

BUDGET |BUDGET TO- MONTH ACTUAL FOR
FORTHE | DATE | OPENING | MONTHOF |YEARTO DATE | VARIACETO-
YEAR 2017/18 BALANCE DECEMBER
CONTRACTORS
Building Contractors 10,000 5,000 8527 1,473 10.000 -5,000
Painting Contractors 4,000 2,000 987 a2 1,079 a21
Plumbing Contractors 6,000 3,000 3.690 456 4,145 -1,145
Electrical Contractors 14,000 7.000 2,535 380 2,925 4,075
Cleaning Conltractors 5.000 2.500 227 18 243 2,257
39300 19&00 15 gss 2_#_36 18,392 1,108
GENERAL EXPENSES
Equipment (COA 6062 - Under Threshold) 0 0 442 0 442 -442
Adverlising & Promotion 20.000 10.000 72 0 72 9,928
Venhicle Expenses DB-1211, DB378 & 7] 9,000 4,500 3,048 148 3,198 1,302
Sundry Expenses 5,000 2,500 859 147 1,005 1.495
Sundry Equipment v} 0 3,980 12 3,802 -3,992
Equipment Maintenance 15.000 7.500 4,333 0 4,333 3,167
Freight & Postage 2,000 1,000 579 176 755 245
Residents Meetlings/Gifls 0 0 150 0 150 -150
Residents Xmas Party 0 0 0 391 391 -391
Subscriptions Aged Care / Rethink 20,000 10,000 1,318 0 1,318 8,662
Icare Health Scoftware 10,000 5,000 Q 1] 0 5,000
Syslems & Software 20,000 10,000 1,573 0 1,573 8,428
Stationery & Printing Expenses 17,000 8,500 2,184 164 2,348 6,152
Bond Refund Interest Payment 10,000 5,000 0 0 0 5,
Storage Unit Rental Q 0 1,050 150 1,200 -1.200|
128,000 64,000 19,588 1,189 20,777 43,223
INSURANCES
Building Insurance 14,613 14,613 14,613 0 14,613 -0
Medical Malpractice Insu MIBS 5,250 5,250 5,250 0 5,250 0
Public liability Insurance 10,683 10,683 10.664 0 10.664 19
30,546 30,546 30,527 0 30,527 19|f
ALLIED HEALTH
Occupational Therapist/Podiatry 5,000 2,500 2,004 222 2227 27
Podialrist 2.000 4,500 4,160 0 4160 34
Physio Expenses 40,000 20,000 13,590 2,835 16,425 3.57
Dietician 0 0 0 0 0 0
54,000 27,000 19,754 3,057 22,812 4,188
CONSULTANCY
Consullancy - Accreditation 10,000 5,000 502 0 502 4,498
Consultancy - Residency Assessement 5,000 2,500 0 0 0 2,500
Consultancy - Audit 20,000 10,000 3,200 0 3,200 6,800
Consultancy - Legal 20,000 10,000 0 2,100 2,100 7,800
Consultancy - Benchmarking 5.000 2,500 B41 168 1,008 1,481
Contingency {unspecified) 20,000 10,000 0 0 0 10,000,
80,000 40,000 4,543 2,268| 6,811 33,189
SHIRE SUPPORT COSTS
Admin Salaries Reallocated (105460) 196,123 98,062 72,280 13,599 85,979 12,082
Admin Super Reallocated (105580) 23,185 11,593 8,355 1,486 9,841 1,752
Admin Employee Costs Reallocated (105660Q) 7,762 3,881 4,168 197 4,363 -482
Computer Costs Reallocated (105760) 39,163 18,582 20,658 1,473 22,17 2,580
Admin Bullding Costs Reallocated (105860) 3,124 1,562 1,400 310 1,710 -148
General Admin Costs Reallacated (105960) 6,150 3,075 1,958 355 2.311 764
275,507 137,754 108,955 17,421 126,375 11,378
DEPRECIATION ON PLANT (156320) 19,123 G562 8,016 1,624 9,640 -78
DEPRECIATION ON BUILDING (116420) 188,899 94,450 79,180 16.043 95,224 -774
208,022 104,011 87,186 17,667 104,863 -852
TOTAL GENERAL EXPENDITURE 3,468,106 1,775,080 1,338,211 245,993 1,684,204 277,541
TIF TO AGED HOUSING RESERVE {147700)| 0 0 0 0 0 0
TIF TO AGED HOUSING RESERVE (116920) Q [1] 0 0 0 0"
TOTAL OPERATING EXPENDITURE 3,468,106 1,707,080 1,338,211 245,993 1,584,204 122 878
- Employee plus General
NETT OPERATING SURPLUS / (DEFICIT) 156,153 105,050 -§6,295 195,210 139,915 34,865

Page 2
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TUIA LODGE
CAPITAL STATEMENT
FOR THE PERIOD ENDED 31ST DECEMBER 2017

BUDGET |BUDGET TO- MONTH ACTUAL FOR
FORTHE | DATE | OPENING | MoNTHOF | YEARTODATE V“”g:f: L
YEAR 201718 BALANCE DECEMBER
CAPITAL EXPENSES
Tuia Lodge Capital Equipment (116840)
- Sundry Capital ltems 60,000 30,000 0 0 0 30.000
Total 60,000| 30,000 0 0 0 30,000]
CAPITAL INCOME
Sale of Plant & Equipment (118250) 0 0 0 0 0 0
Government Grants (173250} 0 0 0 o 0 O|
Tfr from Aged Hsg Res 0 0 0 0 0 0
0 0 0 0 0 |
[
CAPITAL SURPLUS / (DEFICIT) -60,000 -30,000 0 0 0 30,000
SUMMARY
Net Operations Surplus 156,153 105,050 -55,295 185,210 139,915 34,865
Net Capital Deficit -60,000 -30,000 0 0 0 30,000
Net Surplus / (Deficit) 96,153 75,050 -55,295 195,210 139,915 64,865
[Operating Income {incl. Bond Retained & Interest) 1,724,119|
Operating Expenditure -1,584,204
139,815
Oparating Profit/Loss 139,915
Plus: Capital Income 0
Less: Capital Expenditure 0
Less: Loan Principal Repayment 0
Net Loss after Capital Income & Expenditure 139,915
Reserve Transfers:
Tir from Reserve - Loan Principal & Interest 0
Tir from Reserve - Capital Expenses 0
Subtotal 139,915
Fixed Asset Depreciation (Non Cash) 104,863
Add back Council subsidy of Admin Allocations
Tir to Aged Housing Reserve - Interest and Bonds Retained 0
Deemed Profit / Loss Transferred to Aged Housing Reserve 0
244,779

Page 3
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Minister’'s foreword

The McGowan Government is undertaking a review of the Act to modernise local
governments and better position them to deliver services for the community.

Western Australia’s local government system is unique in Australia and reflects the
State’s colonial heritage through the establishment of roads boards as some of the
State’s first forms of European municipal government.

While the Western Australian Constitution Act 1889 provides for a system of local
government throughout the State, the powers and functions of local governments are
conferred by the Local Government Act 1995 (the Act).

The review will be undertaken in two phases. Phase 1 of the review considers the
following matters:

e meeting community expeclalions of standards and performance

¢ transparency

¢ making more information available online

* red tape reduction.

These matters address reforms that have the potential to modemise local government,
empower and enable local government, meet community expectations for
accountability and transparency, and relieve regulatory burden. Local government
autonomy in decision-making remains a key feature of Western Australia's local
government system.

Where possible, | would like the detail relating to the powers and responsibilities for
local government to be addressed in regulations rather than a prescriptive Act to
ensure thal the legislation is more flexible and adaptable to changing needs.

This consultation paper seeks your comment to inform the government's position.
While the consultation deals with specific matters, comment is welcome on all aspects
of the Act.

This paper presents a range of options that aim to modernise local government,
restore the reputation of the sector, simplify regulation and improve services. | seek
your valuable feedback to inform this review.

Western Australians deserve local government that is smart, agile and inclusive.

Hon David Templeman MLA
MINISTER FOR LOCAL GOVERNMENT
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Introduction

The Local Government Act 1995 (the Act) provides the framework for Western
Australian local government. Local governments are created by the Act which sets out
the functions, responsibilities and powers of local government.

Western Australia has changed greatly since the Act was introduced in 1995. Public
expectations of government and what can be achieved through technology have
evolved. While the Act has been regularly amended, key aspects seem outdated.

It is time to modernise the Act to match public expectations of local government.
As a consequence, the McGowan Government has committed to undertaking a review
of the Act. The following principles underpin the review:
e Transparent — providing easy access to meaningful, timely and accurate
information about local governments.
¢ Participatory — strengthening local democracy through increased community
engagement.
e Accountable — holding local governments accountable by strengthening
integrity and good governance.
« Efficient — providing a framework for local governments to be more efficient by
removing impediments to good practice.
« Modern — embracing contemporary models for governance and public sector
management.
¢ Enabled - local governments will be empowered to deliver for communities as
autonomous bodies with powers and responsibilities specified in legislation.

The review will be conducted in two phases as outlined below:

Phase 1 B Phase 2
Making information available online Increasing participation in local
Meeting public expectations for government elections
accountability Increasing community participation
Meeting public expectations of Introducing an adaptive regulatory
ethics, standards and performance framework
Building capacity through reducing Improving financial management
red tape” Building capacity through reducing
red tape*
Other matters raised in phase 1
consultation

*matter to be dealf with in both phases
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While this consultation paper deals with the matters listed above in phase 1, responses
and proposals for reform are invited on any aspect that contributes to the principles
underpinning the review of local government legislation.

A second consultation paper will be released in 2018.

This review is examining all of the legislation that sets the framework for local
government: the Local Governmeni Act and the twelve sets of regulations that
underpin it.

Local government makes a big difference in our everyday lives. Local governments
define the places where Western Australians live, work and play.

In Western Australia’'s regions they are often a major employer and glue for
communities. They can support local economies, businesses and the environment and
have an important role supporting our communities, including vulnerable people and
must carefully balance these competing priorities. Local governments have a tough
job and often have to make controversial decisions.

Local governments are an expression of their community and like Western Australians
communities, are increasingly diverse and face complex issues. They manage an
aging population, provide safe and inclusive public spaces and deliver high quality
services and infrastructure.

To meet contemporary community expectations, local governments need a
contemporary legislative framewark that provides boundaries for their operations. The
framework will need to account for the diversity of Western Australia’'s local
governments and the varying roles that they perform to service their unique
communities.

While the Act establishes local government and the key rules for its operation, this Act
is just one of many legislative instruments administered across multiple portfolios that
inform how local governments conduct their business. For example, local
governments’ role in planning is defined in planning laws and their role in public health
matters is defined in the Public Health Act 2016. Some of the matters raised in this

review may therefore impact other legislation.
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Consultation to date

Modernising the legislative framework by which local governments operate is a
complex task. The views of local government, the community and business are all
needed to achieve the best result.

In June 2017, a reference group was established to provide expertise and advice to
the review. The reference group members are drawn from the:

e Western Australian Local Government Association (WALGA);

¢ LG Professionals Australia WA (LG Professionals WA),

o Western Australian Council of Social Service;

e Western Australian Electoral Commission;

e Regional Chamber of Commerce and Industry; and

o Weslern Australian Rangers Association.

In July and August 2017, the Department of Treasury and the Department of Local
Government, Sport and Cultural Industries (the Department) hosted three red tape
workshops. The workshops were attended by representatives from WALGA, LG
Professionals WA and various industry groups.

In July 2017, the Department presented its findings to the Minister for Citizenship and
Multicultural Interests’ Multicultural Reference Group.

In preparing this consultation paper, the Department has also met with local
governments, industry groups and community sector advocates on an individual basis.
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Having your say

Submissions

The State Government invites submissions on the consultation. Submissions can be
sent via:

completing the online submission form:
www.dlgsc.wa.gov.au/lgareview

email:
legislation@dlgsc.wa.gov.au

post;
LGA Review
Department of Local Gavernment, Sport and Cultural Industries

PO Box 8349
Perth Business Centre
Western Australia 6849

Your submission will be made public and published in full on the Department's website
unless you ask for it to be confidential. Submissions that contain defamatory or
offensive material will not be published.

Submissions close on Friday 9 February 2018.

Community workshops

The Department will be conducting community workshops across Western Australia
to promote the paper and seek your views.

Attend one of our workshops in your region and tell us how you think the local
government legislation can be improved.

Details of the workshops are on the Department's website at
www.dlgc.wa.gov.au/L GAReview
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About local government in Western Australia

Western Australia's constitution establishes a system of elected local government
bodies empowered through State Government legislation.

Much of Western Australia’'s system of local government can be traced back to road
boards created in the 19" century. Over the past 120 years, there have been various
pieces of legislation establishing local municipalities and their functions. The most
recent of these is the Local Government Act 1995.

Reflecting Western Australia's unique history and geography, the State has the
nation's most diverse local government sector. The State’s 137 local governments and
the two Indian Ocean Territories feature the largest and smallest in the country by size,
the nation's thirteenth most populous local government and the nation's least
populous.

Over 90 per cent of the State's population live in the State’s largest 40 local
governments, with the remaining 10 per cent living in the State's other 97 local
governments. The combined population of the State’s 34 least populated local
governments is less than 1 per cent of the State’s total population.

All local governments regardless of their size or population are framed by the Act which
in line with the power of general competence provides significant autonomy to local
governments.

Councils appoint a Chief Executive Officer (CEO) to manage the day to day operations
of the lacal government. The CEQ is responsible for hiring all other local government
staff.

The council is the primary decision-maker in the local government, although they can
delegate some powers to an officer. The CEO is responsible for implementing
council's decisions.

While the term is not used within the Act, local governments in Western Australia
operate under the principle of 'general competence’. This means that local
governments are autonomous bodies established to provide for the good government
of persons in their district.

The degree of autonomy is an ongoing challenge. On one hand, many local
governments believe that they do not have enough autonomy. On the other hand,
some industry groups and members of the community are concerned that local
government decision making is inconsistent, and that greater oversight and
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accountability is required. This tension between autonomy and oversight is a constant
and is not unigue to Western Australia.

At the time of its introduction, the current Act was intended to replace prescriptive
legislation with a broad outcomes-based framework. The Act reduced the number of
areas where the Minister's approval was required down to 30, from approximately 150
in the previous Act.

The Act is still considered quite prescriptive, in the sense that it establishes rules for
particular matters, especially as they relate to accountability, while giving local
governments autonomy on other matters.

Given the diversity in their size, location and population, it is not surprising that local
governments in Western Australia provide a variety of services, and to varying
standards. All local governments in Western Australia provide core services including
waste, roads, parks, playgrounds and gardens, as well as having statutory
responsibilities in planning, development approvals, public health and various
licencing requirements.

In response to community expectations, some local governments also provide other
services such as community centres, libraries, swimming pools, gyms, child care,
seniors and youth programs, environmental and land care programs, health programs,
local infrastructure including marinas and airports, as well as programs to support
tourism, local events and businesses.

In general, the scope and range of services provided by local governments are
expanding. While some may argue that this is due to cost-shifting from other tiers of
government, local governments ultimately determine the majority of the services they
choose to provide.

While Western Australia’'s local government structure is unique, lessons can be
learned from other jurisdictions. Victoria, New South Wales, Tasmania, and the
Northern Territory are conducting, or have recently concluded. major reviews of their
local government legislation.
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Meeting community expectations of standards and
performa_nce

Local governments today have many complex responsibilities. They deal with
potentially controversial matters such as town planning, assessment of development
applications and domestic animal management, and provide an increasing variety of
community services.

Elected members and local government officers have a challenging job and their
communities have high expectations of standards, ethics and performance.

Largely, the Western Australian community is well served by local government.
However, on occasion poor governance or ineffective management can result in
community expectations not being met.

This review presents the opportunity to consider whether reforms are required to
strengthen accountability by modernising the governance model that frames local
government decision making and operations.

Areas where opportunities may exist include:
e improving relationships between council and administration,
e« improving behaviour and managing misconduct,
e increasing training for elected members,
» reforming CEO selection and recruitment, and

« improving the way that a CEO's performance is reviewed.
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1. Relationships between council and
administration

Introduction

The effectiveness of a local government in Western Australia is largely dependent on
the relationship the council has with the administration, primarily the CEQ. Running
alongside this is the reguirement for a council to act independently when it is making
decisions in the best interests of, and on behalf of, the community it was elected by.

Local governments are made up of several components:

Local government

The Western Australian Constitution Act 1889 states that Parliament will maintain a
system of local government throughout the State. This is given effect through local
government legislation which confers powers and functions on local governments. A
local government is a corporate body which can sue and be sued.

Council

The council is elected by the community and is the governing body of a local
government. It is made up of between six and fifteen elected members and is led by a
mayor or president. Councils are responsible for the governance of their local
government's affairs and functions. This includes oversight of the planning and
allocation of finances and resources, and the determination of local government
policies.

Chief Executive Officer (CEO)

The CEQ is employed by the council to head the administration and manage the day
to day operations, or executive functions, of the local government and to implement
council policies and decisions.

Staff

The staff are employed by the CEO to perform the functions of the local government.

The community

The community is comprised of residents, ratepayers including property owners that
do not live in the district and those renting business premises within the district, as well
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as the extended community that are impacted by council decisions but do not live
within its district,

Defining the roles of council and administration

In 1995, when the current Act was introduced to Parliament, the then Minister for Local
Government remarked in his second reading speech:

“There will be a clear specification of the roles of key players, that is,
council, mayor or president, and counciflors. This is designed to promote
efficient administration at the local government level and to avoid conflicts
caused by uncertainty. The lack of role clarity has led to some
mayors/presidents and counciliors becoming involved in administrative
matters which should be handled by staff. The new Act will provide a clear
distinction between the representative and policy making role of the
elected councillors and the administrative and advisory role of the chief
executive officer and other staff.”’

Under the Act the council —

governs the local government's affairs; and
is responsible for the performance of the local government's functions, which
includes (although is not limited to):
o overseeing the allocation of the local government's finances and
resources; and
o determining the local government's policies.

The role of an individual councillor includes:

representing the interests of electors, ralepayers and residents of the district;
providing leadership and guidance to the community in the district;

facilitating communication between the community and the council;
participating in the local government's decision-making processes at council
and committee meetings; and

performing such other functions as are given to a councillor by the Act or any
other written law.

The mayor or president has the following additional roles:

presiding at meetings in accordance with the Act;

providing leadership and guidance to the community in the district;
carrying out civic and ceremonial duties on behalf of the local government;
speaking on behalf of the local government;

T Western Australia, Parliamentary Debates, Legislative Assembly, 31 August 1995, 7548-9 (Hon Paul
Omodei MLA).
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performing such other functions as are given to the mayor or president by the
Act or any other written law; and

liaising with the CEQ on the local government's affairs and the performance of
its functions.

The CEQO's functions under the Act are to:

advise the council in relation to the functions of a local government under this
Act and other written laws;

ensure that advice and information is available to the council so that informed
decisions can be made;

cause council decisions to be implemented;

manage the day to day operations of the local government;

liaise with the mayor or president on the local government’s affairs and the
performance of the local government's functions;

speak on behalf of the local government if the mayor or president agrees;

be responsible for the employment, management, supervision, direction and
dismissal of other employees;

ensure that records and documents of the local government are properly kept
for the purposes of the Act and any other written law; and

perform any other function specified or delegated by the local government or
imposed under the Act or any other written law as a function to be performed
by the CEO.

Despite this, tension still arises within local governments. This appears to be due to
a lack of understanding of the separation of powers between the council and the
administration, or deliberate attempts to act outside this separation.

The diagram below sets outs how the Department believes an effective relationship
between a local government council and the administration should operate:

Separation of powers

Statt 9 CEO
Rerared Report and
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While it is expected that training and education would clarify the roles of a council and
the administration. the roles as currently defined are drafted broadly. Very little detail
is provided about the tasks that should be undertaken by the council and the CEO.

Delegations

Councils may delegate certain functions and powers to the CEO or senior staff.
Delegations are an important tool for local governments as they mean that many
matters do not need to be considered by council, which saves time.

Different local governments delegate different powers, with some only delegating
very limited powers to the CEO, while other local governments delegate
everything, retaining only specific, stated powers.

Delegations are occasionally a point of contention between council and
administration, and the decision whether to delegate certain powers is
sometimes viewed as a test of the council’'s confidence in the CEO.

Across Australia

Each Australian jurisdiction has a broadly similar set of roles and responsibilities for
their members of council. The table below highlights the differences.

Jurisdiction Additional provisions relating to elected members, not
included in the Western Australian legislation

New South » To participate in the development of the integrated
Wales planning and reporting framework

s To make all reasonable effarts to acquire and maintain
the skills necessary to perform the role of a councillor

Victoria ¢ The role of a councillor does not include the
performance of any functions that are specified as
functions of the CEO_

Queensland e To participate in council meetings, policy development,
and decision-making, for the benefit of the local
government area

« A member of a council has no direct authority over an
employee of the council with respect to the way in
which the employee performs his or her duties

South e To participate in the deliberations and civic activities of
Australia the council
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Jurisdiction Additional provisions relating to elected members, not
included in the Western Australian legislation

To keep the council's objectives and policies under
review to ensure that they are appropriate and
effective

To keep the council’'s resource allocation, expenditure
and activities, and the efficiency and effectiveness of
its service delivery, under review

Tasmania .

To develop and monitor the implementation of
strategic plans and budgets

To determine and monitor the application of policies,
plans and programs for:

c the efficient and effective provision of services and
facilities

c the efficient and effective management of assets

Q

the fair and equitable treatment of employees of the
council

To facilitate and encourage the planning and
development of the municipal area in the best interests
of the community

To appoint and monitor the performance of the general
manager

To determine and review the council’s resource
allocation and expenditure activities

To monitor the manner in which services are provided
by the council

In performing any function under this Act or any other
Act, a councillor must not—

o direct or attempt to direct an employee of the
council in relation to the discharge of the
employee's duties; or

c perform any function of the mayor without the
approval of the mayor

Northern .

Territory

To ensure, as far as practicable, that the council acts
hanestly, efficiently and appropriately in carrying out its
statutory responsibilities

However, a member of the council has no power to
direct or control staff, or to interfere with the
management of staff
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Defining the roles of council and administration: Guidance
guestions

1) How should a council’'s role be defined? What should the definition
include?

2)  How should the role of the CEQ and administration be defined?

3)  What other comments would you like to make on the roles of council and
administration?

4)  Are there any areas where the separation of powers is particularly unclear?
How do you propose that these are improved?

Senior Employees: Section 5.37(2)

That Section 5.37(2) be deleted to remove any inference or ambiguity as to the role of Council
in the performance of the Chief Executive Officer's function under Section 5.41(g) regarding
the appointment of other employees (with consequential amendment to Section 5.41(g)
accordingly).

That Section 5.37(2) of the Local Government Act be deleted.

Improving relationships between council and
administration: Guidance question

5) Do you have any other suggestions or comments on this topic?
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2. Training

Introduction

Elected members have a unique and challenging role. Internal support available to
elected members is often limited, especially in smaller local governments.

They are elected officials who represent their often diverse communities and oversee
multi-million dollar budgets. No qualifications are required to be a candidate. Elected
members are often elected in contests where less than one third of eligible voters cast
a ballot. Elected members are frequently elected unopposed in regional areas. The
2016 Census of Western Australian Elected Members conducted by the University of
Western Australia on behalf of the Department found that approximately one in four
elected members completing the survey had not completed year 12.

It could be argued that elected members should be provided with the knowledge and
skills to be able to properly understand and perform their role.

Training for elected members has been recommended by successive inquiries and
reports by the Corruption and Crime Commission. Making elected member training
compulsory has also been raised.

Elected member training through the Country Local Government Fund

To encourage more elected members in regional Western Australia to participate
in training, the State Government invested more than $1.5 million over four years
to provide subsidised training in four core areas.

Between June 2014 and June 2017, more than 500 individual elected members
participated in at least one training unit of the Country Local Government Fund
(CLGF) elected member training program. This represented approximately 55
per cent of the more than 900 elected members in regional areas who could have
undertaken the training.

The program has achieved a breadth, if not depth of coverage, with 105 of the
109 country local governments represented at one or more sessions. There were
24 local governments which did not have a single elected member attend a
training session.

On average, elected members who have attended training through the CLGF
participated in 2.4 units. Some elected members attended the same course on
multiple occasions with two elected members attending all four of the courses
twice.
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Elected members currently have access to training provided on a commercial basis by
WALGA. WALGA provides training courses in topics including, but not limited to,
serving on council; meeting procedures and debating; effective community leadership;
and land use planning. WALGA's suite of training for elected members culminates in
an Elected Member Diploma, through the Western Australian Training Accreditation
Council. Undertaking any of these courses is currently voluntary.

Since 2013-14, WALGA has delivered more than 340 training courses to elected

members across the State. Over the same period, approximately 70 elected members
have enrolled in the Elected Member Diploma.

WALGA elected member training

2013-14 2014-15 2015-16 2016-17
Courses 61 89 g0 106
delivered (including 8 (including 31 (including 41 (including 76
CLGF funded | CLGF funded CLGF funded CLGF funded
courses) courses) courses) courses)
Individual 625 899 838 930
registrations | (including 41 (including 308 (including 423 at | (including 595 at
registrations at | registrations at CLGF funded CLGF funded
CLGF funded | CLGF funded courses) courses)
courses) courses)

In some circumstances, elected members are required to receive training. Under the
Planning and Development (Development Assessment Panels) Regulations 2011,
elected members appointed as a Development Assessment Panel (DAP) members
are required to complete training approved by the Department of Planning, Lands and
Heritage. This reguirement reflects that to perform certain duties elected members
require specialist skills that they may not yet possess.

Across Australia

Until recently, South Australia was the only State that required elected members to be
trained. However, across Australia, moves are underway to introduce mandatory
training. New South Wales has amended its legislation to require councils to
implement induction programs and professional development, and serious
consideration is being given to the concept in Tasmania and the Northern Territory.

While training in Queensland is not mandatory, a culture of professional development

has been embedded in the State, with 90 per cent of elected members and a high
percentage of candidates voluntarily undergoing training.
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Jurisdiction

Western Australia

Status

Voluntary

New South Wales

Mandatory
Regulations under development

Victoria

Voluntary

Queensland

Voluntary — high participation rates
due to use of an in-house training
unit

South Australia

Mandatory:

¢ A council must prepare and
adopt a training and
development palicy for its
members

e Council policies must comply
with training standards

e The training standards cover
introduction to local government,
legal responsibilities, council and
committee meetings, financial
management and reporting

Tasmania

Northern Territory

Voluntary - but under consideration

Voluntary - but under consideration

2.1 Competencies required to be an elected member

With an operating budget of over $4 billion and assets worth over $40 billion, Western

Australian local government is a big business.

Local government elected members take on a uniquely challenging role. They are
responsible for representing their district and providing oversight for the complex
operations of a local government, with varying levels of support from local government
administration. The complex role of elected members is summarised in the councillor
position description included as Attachment 1. This was developed by the Department

in 2015 to assist potential candidates better understand the role.
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In Western Australia, WALGA has developed an elected member learning and
development pathway that includes courses covering matters like ‘serving on council’,
‘effective community leadership’ and ‘meeting procedures and debating. Many of
these modules are linked to units of competency under the National Training
Qualification Framework.

In considering ways to provide elected members across Western Australia with the
competencies required to do their difficult role, there may be benefits in identifying
core training units as part of a new elected member professional development training
package along with training units which provide advanced skills. These skills could
include matters such as:

« the role of an elected member

e meeting procedures

e knowledge of the Local Government Act and other legislation

e understanding financial reports

e budgeting and rates setling

¢ long term financial planning

e town planning and approvals

e engaging with the community

e policy development

e recruitment and performance appraisal.

Elected member competencies: Guidance questions

6)  What competencies (skills and knowledge) do you think an elected
member requires to perform their role?

7) Do these vary between local governments? If so, in what way?

2.2 Funding training

While the benefits of training are widely recognised, there is a cost to training. These
costs include the actual fees for the training courses, travel costs (particularly for those
in regional areas) and lost time from the elected member’s job or business. Currently,
the costs associated with training are variously met by local governments (the
community) and individual elected members.

Some councils allocate funds towards the professional development of elected
members and directly fund all or part of elected member training. In other cases,
elected members undertake and pay for training as part of their role as an elected
member or generally as part of their profession.
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In the past, concerns have been raised that the benefits of dedicating funding to
training elected members is constrained by the turnover in elected members. An
elected member may only perform the role for a single four-year term. Countering
this are the benefits gained by the local government and the community in having
elected members who are well-equipped to perform their best. Turnover in new
elected members may potentially be reduced if they felt more confident in their ability
to undertake the role competently.

A local government's financial capacity will determine its ability to absorb the costs of
training. Local governments with less revenue may find allocating funds for training
more difficult than larger local governments. Similarly it will be costlier for country local
governments to pay for travel to attend face-to-face courses.

One solution may be the establishment of a training fund to which local governments
could contribute in proportion to their annual revenue. This would provide a means of
sharing the costs of training across the sector.

Funding training: Guidance questions

8) Who should pay for the costs of training (course fees, travel. other costs)?

9)  If councils are required to pay for training, should a training fund be
established to reduce the financial impact for small and regional local
governments? Should contribution to such a fund be based on local
government revenue or some other measure?

2.3 Mandatory training

Based on participation rates on the state-funded councillor training programs, it
appears that providing heavily subsided or free training does not provide sufficient
incentive for many elected members to undertake training. To increase participation
rates in training alternative methods are required,

Mandatory training would result in all local government elected members being better
prepared to undertake their challenging role.

WALGA's 2008 Systemic Sustainability Study recommended that a comprehensive
induction or foundational training program be mandated and supported by payments
for attendance. The report further stated that, "More generally, a culture of continuing
professional development for elected members should be encouraged to ensure
ongoing exposure and insights to the role of local government.™

? hitp:/fwalga. asn au/getattachment/Policy-Advice-and-Advocacy/WALGA-Advocacy-Position-
Statements/2-2-2006-5SS-Panel-Report-In-your-Hands-Final-Report. pdf.aspx ?lang=en-AU

Page 26 — Local Government Act 1995 Review — Phase 1 Consultation Paper



The Corruption and Crime Commission (CCC) observed in its report on the actions of
the former CEQ of the Shire of Dowerin that it was difficult see how the responsibilities
of an elected member could be fulfilled without some training.

Reforms to require elected members to undertake an induction was also a
recommendation of the City of Canning Inquiry.”

The case against requiring elected members to undertake mandatory training has
three main arguments:
e training is not mandatory for State and Commonwealth parliamentarians;
e mandatory training would dissuade people from standing for office; and
« limiting the holding of office to people who have completed or will complete
training is undemacratic.

It is difficult to assess whether mandatory training would dissuade people from
standing for office. In regional Western Australia especially, unopposed elections are
common. In the 2015 ordinary elections, 153 of the 169 (90 per cent) uncontested
elections took place in country local governments.

While limiting the holding of office to those who have completed training or will
complete training may seem to be undemocratic, it represents one of a series of pre-
conditions to be an elected member. The eligibility criteria currently covers items such
as not being insolvent, or having previously been convicted of a serious local
government offence, or other indictable offence. It could be argued that being
prepared to complete the training required to perform this important role could also be
a minimum criterion.

In South Australia, mandatory training operates by requiring a local government to
adopt a training policy that must comply with the training standard. The content of the
training standard is specified in regulations.

Implementation of mandatory training would need to take into account the barriers that
currently exist to training, including cost, time and access to training, particularly in
regional and remote areas. Training would need to be made available in a range of
modes, including online, to allow elected members throughout the State to undertake
the training with minimal disruption to their working and personal lives.

Who should be required to undertake training?

One of the key questions around mandatory training is who should be reguired to
complete training. It could apply to:

3 https:fwww.dlge. wa.qov.au/publications/documents/inquiry_City_Canning_report.pdf
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e all elected members,

e all elected members, with exemptions given to those who complete a
recognition of prior learning process, or

e only first-time elected members.

Some local governments have previously advocated that only first-time elected
members should be required to undertake mandatory training. Due to the relatively
high turnover of elected members, requiring only first-time elected members to
complete training would still result in a significant proportion of elected members
receiving training. Atthe 2015 ordinary local government elections, almost half of the
candidates elected (306 of 655) had not previously served on council.

Training for all elected members regardless of their previous service would provide the
greatest coverage and ensure the hest performing councils. As noted in successive
inquiries, experience does not necessarily equate to competence when it comes to the
evolving and complex role of an elected member.

In addition, candidates could be required to complete an induction program as part of
their nomination process. This would ensure that they better understood the role and
responsibilities of the position for which they are nominating. In Western Australia,
candidates are currently encouraged to attend web-based sessions to increase their
awareness of the roles and responsibilities of elected members. but only a fraction of
candidates participate. Requiring candidates to complete an induction could reduce
the number of potential candidates but improve their understanding of the complex
and challenging role they are preparing to undertake.

Mandatory training: Guidance questions

10) Should elected member training be mandatory? Why or why not?

11) Should candidates be required to undertake some preliminary training to
better understand the role of an elected member?

12) Should prior learning or service be recognised in place of completing
training for elected members? If yes, how would this work?

13) What period should apply for elected members to complete essential
training after their election?
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2.4 Continuing professional development

While there are benefits to training that builds essential basic skills, the ongoing
professional development of elected members has the potential to improve and
maintain capacity in the long-term.

Continuing professional development is an accepted part of many professions in fields
like law, finance and accounting. Continuing professional development reflects the
complexity of these professions and the need to be aware of innovations and changing
reguirements and responsibilities.

Being an elected member shares many of the complexities of these professions. Like
these professions, elected members are best placed to serve the community if they
are aware of evolving best practice in matters such as community engagement,
planning, auditing and finance.

Continuing professional development also better equips elected members to perform
their legislated functions and work constructively with the CEO to improve the
efficiency and effectiveness of local government services.

Many elected members already undertake continuing professional development
through training providers such as WALGA. WALGA's Diploma in Local Government
is one example; however, training programs offered on topics such as planning,
financial management, and governance are also available.

In New South Wales legislation was introduced in 2016 that requires elected members
to make all reasonable efforts to acquire and maintain the skills necessary to perform
the role of the elected member. In doing so, New South Wales embedded continuing
professional development as a requirement to be an elected member.

Requiring councils to adopt a training policy that incorporates the concept of continuing
professional development is one option to build the capacity of councils through
ongoing skills development and training.

Many professions require their members to gain a specific number of credit points
each year by undertaking additional training. Relevant courses, seminars and other
activities are allocated credit points on the basis of their duration and complexity.

Continuing professional development: Guidance questions

14)  Should ongoing professional development be undertaken hy elected
members?

15)  If so, what form should this take?
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Training: Guidance question

16) Do you have any other suggestions or comments on training?

That WALGA:
1. Supports and encourages all Elected Members to carry out the Elected
Member Skillset, as a minimum, that comprises;
i. Understanding Local Government;
i Serving on Council;
iii Understanding Financial Reports and Budgets;

iv Conflicts of Interest; and,
v Meeting Procedures and Debating.
2 Requests the State Government through the Minister for Local

Government to provide funding assistance to Local Governments to
enable all Elected Members to receive training;

3. Supports Local Governments being required to establish an Elected
Member Training Policy to encourage training and include budgetary
provision of funding for Elected Members; and

4, Supports Local Government election candidates being required to attend
a Candidates information session, either in person or on-line, as an
eligibility criteria for nomination as an Elected Member.
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3. The behaviour of elected members

The Act regulates the conduct of local government elected members and employees
through provisions that prescribe:

» that each local government must adopt a code of conduct to apply to elected
members and employees (which is managed by individual laocal governments);

e a system for dealing with ‘minor breaches' by elected members (which is
administered by the Local Government Standards Panel);

« a process for dealing with ‘serious breaches' by elected members (which is
administered by the Department with referral to the State Administrative
Tribunal);

¢ offences against the Act; and

e powers* for the Minister and/or Department to investigate where conduct
impacts the ability of the local government to perform its functions properly.

In 2015, responding to concerns about the timeliness and effectiveness of the process
raised through the Local Government Governance Roundtable, a review of the Local
Government (Rules of Conduct) Regulations 2007 and associated minor breach
complaint administration was initiated.

The 2015-16 review analysed minor breach complaints received by the Panel between
November 2007 and November 2015, considered inter-jurisdictional models and
undertook targeted consultation with departmental officers, Standards Panel
members, the WA local government sector and the State Solicitor’'s Office.

The key concerns highlighted by the sector about the minor breach process during
initial consultation were that:

s the process is perceived to be slow, legalistic and non-transparent; and
s there is low sector confidence in the Standards Panel and minor breach
framework and concern that the original objectives are not being met.

The analysis of the minor breach complaints received since 2007 revealed that the
regulations are poorly understood. Over 60 per cent of complaints received related to
inconsequential conduct that posed no risk to the effective performance of the local
government. The evidence suggested that many complainants appear to regard the
system as a grievance mechanism, a political tool or a way to enlist the State in matters
that should be resolved locally.

In contrast, some clearly dysfunctional behaviour that had potential to impact the
effectiveness of council was found not to result in a minor breach because the conduct

4 under Part 8 of the Act
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is not defined in the regulations or the conduct did not occur within the very narrow
circumstances to which the regulation applies.

The focus of this 2015-16 review was on amendments to the regulations. The 2015-16
review also noted, however, that a relatively inflexible rules-based system is not well
equipped to deal with the complexities of local government culture and sometimes
volatile relationships, and is vulnerable to manipulations and misuse.

With the review of the Act it is timely to consider potential reforms to improve the
overall framework for managing allegations of minor breaches.
3.1 Current Situation

Under the current Act, all local governments are required to have a code of conduct
for elected members, committee members and employees.

This is in addition to rules of conduct set by regulations which elected members are
required to observe. These are discussed in the following sections.

A code of conduct is required to include the information prescribed in the Local
Government (Administration) Regulations 1996. This includes provisions relating to
prohibited gifts. notifiable gifts, and disclosure of interest.

All other matters in a code of conduct are up to the local government to decide, as
long as they are not inconsistent with the Act.

While codes of conduct are mandatory for local governments, they have limited
enforceability. Non-compliance is to be dealt with by the local government as an
internal disciplinary matter.

Across Australia

The differences between the systems in other States are contrasted below:

Jurisdiction Code of Content Enforceability for
conduct members and
required? employees

Western Yes The code must Failure to comply

Australia contain certain with the code is

provisions as interpreted as non-
prescribed in compliance with the
regulations. Acl. However,

non-compliance is

The remainin
v not defined as an

content is left to the
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Jurisdiction Code of Content Enforceability for
conduct members and
required? employees

discretion of the local offence or a form of
government, misconduct in itself.
provided it does not

contradict the Act.

New South Yes Local governments Members who fail

Wales must adopt the to comply with the
model code of code commit
conduct as prepared misconduct and can
by the Minister. be reported for
The model may be |nvestlgat|0n
supplemented with The code has no
additional provisions, legislative effect on
provided the existing employees.
model isn't
contradicted.

Victoria Yes The code must Members who fail
contain certain to comply with the
provisions as set in code commit
regulations. misconduct and can
The remaining F‘e reportgd for
content is left to the investigation.
local government's The code has no
discretion, provided it legislative effect on
does not contradict employees.
the Act.

Queensland No None The code has no
Conduct application to
requirements councillors.
are Employees are
addressed required to comply
by Act and with a code if one
Regulations. exists.

Code of

conduct is

optional.
South No None Not applicable
Australia Conduct

requirements
are
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Jurisdiction Code of Content Enforceability for
conduct members and
required? employees
addressed
by the Act
and
Regulations.

Code of
conduct is
optional.

Tasmania Yes Local governments Members who fail
must adopt the to comply with the
model code of code commit
conduct as prepared misconduct and can
by the Minister. be reported for
Variations can be Investigation.
made if the The code has no
regulations state that legislative effect on
this variation is employees.
permitted.

The model may be

supplemented with

additional provisions,

provided the existing

model isn't

contradicted.
Northern Yes The code must Members who fall
Territory contain certain to comply with the

provisions as set in
regulations.

The remaining
content is left to the
local government's
discretion, provided it
does not contradict
the Act.

code commit
misconduct and can
be reported for
investigation.

The code has no
legislative effect on
employees.

As the above comparison shows, the jurisdictions differ regarding the requirements

for a codes content.
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Code of conduct requirements

As part of the review of the Act, the State Government is investigating whether codes
of conduct are necessary and if so, whether the level of prescription should be
changed.

The consideration of other jurisdictions raises potential options outlined below:

Option

Advantages

Disadvantages

Codes of conduct
are no longer
required.

Increased autonomy for
local governments.

Mandatory conduct
requirements could be

addressed in regulations.

Codes of conduct
are required but the
content is left to the
local government's
discretion.

Increased autonomy for
local governments.

Mandatory conduct
requirements could be

addressed in regulations.

Local governments may
not clearly specify (in any
form) the standard of
behaviour expected of
employees and elected
members leading to
increased uncertainty
about expectations.

May require a

strengthening of the Rules

of Conduct Regulations.

Risk of code imposing
improper requirements.

Local governments may
not clearly specify the
standard of behaviour
expected of employees
and elected members
leading to increased
uncertainty about
expectations.

Codes of conduct
are required.

The content of a
code is partially
prescribed in
requlations, but is
otherwise at the
local government's
discretion.

Status quo

Risk of code imposing
improper requirements.

Local governments may
not clearly specify the
standard of behaviour
expected of employees
and elected members
leading to increased
uncertainty about
expectations.
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Option

Advantages

Disadvantages

Codes of conduct
are required.

The content of a
code is prepared by
a local government
and approved by
the Minister.

Codes of conduct
are required

Local governments
must adopt a model
code, with certain
clauses subject to
modification

The Minister's approval
could prevent the
imposition of improper or
unclear requirements
while maintaining local
government autonomy.

Increased burden on
Department and
Ministerial staff to assess
draft codes.

Increased red tape.

Reduced autonomy for
local governments.

Create more uniformity in
the codes of conduct
between districls.

It will make codes of
conduct easier to draft,
since most of it will be
derived from the model.

Codes of conduct
are required.

The codes will only
cover the malters
which local
governments have
a discretion to
decide.

All other matters
are to be

addressed in Act
and Regulations.

Reduced autonomy for
local governments.

The legislation will be
reorganised to better
reflect the role which a
code of conduct serves.

Codes of conduct: Guidance questions

These won't cause any
practical changes to the
current system.

17) Should standards of conduct/behaviour differ between local governments?

Please explain.

18) Which option do you prefer for codes of conduct and why?

19) How should a code of conduct be enforced?
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3.2 Regulation of elected member conduct: rules of conduct

Since 2007, the Act has provided for a disciplinary framewark to deal with minor,
recurrent and serious breaches of conduct by individual elected members. The minor
breach system is intended to provide a mechanism to deter inappropriate conduct by
individual elected members that may lead to council dysfunction, loss of trust between
council and administration, impairment of the local government's integrity and
operational performance, and a consequent reduction in public confidence. The
current minor breach system complements local government codes of conduct with
enforceable standards for specified conduct that focuses on governance and integrity.

The foundation of the minor breach system is the Local Government (Rules of
Conduct) Regulations 2007°. This provides for the reporting of contraventions of the
regulations to the Local Government Standards Panel, which comprises members
appointed by the Minister.

The current regulations are very prescriptive and an opportunity exists to introduce
reforms that provide greater flexibility and agility to resolving allegations of breaches.

Across Australia

Jurisdiction

New South Wales Councils are required to adopt a Model Code of Conduct
which outlines the expected standards of behaviour. The
Code is a legal document.

Victoria All councils must adopt a councillor code of conduct
which needs to be publicly available on the council’s
website.

There are various levels of misconduct:

Misconduct — repeatedly contravenes the councillor
conduct principles or does not comply with the internal
resolution procedure or sanctions imposed for breaching
the code;

Serious misconduct — behaviour that is more disruptive
to good governance at a local level;

Gross misconduct — breaches of the councillor conduct
principles and certain sections of the Local Government
Act (Vic).

Y enforced through the complaints process set out in Part 5 Divisian 9 of the Act
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Jurisdiction

Queensland

South Australia

The Local Government Act (Qld) sets out the conduct
and performance of councillors. Councils are
responsible for managing inappropriate behaviour (low
level matters that are not misconduct).

Matters of misconduct (defined in the Act) are referred to
a regional conduct review panel or the Tribunal.

A mandatory, uniform Code of Conduct is proposed.

Code of Conduct for Council Members is published in
the Gazette. The Code applies lo all elected members.

The Code addresses general principles with which an
elected member must comply and determines what is
misconduct.

Tasmania

Model Code of Conduct sets out the standard of
behaviour for all Councillors.

The Model addresses a range of matters, including
decision making, conflict of interest, use of office and
use of resources.

Current situation

The Rules of Conduct Regulations provide the general principles to guide the
behaviour of elected members, including that they should:

e act with reasonable care and diligence

e act with honesty and integrity

¢ act l[awfully, and

« avoid damage to the reputation of the local government.

While it is not a rule that elected members have to observe the principles set out in the
requlations, there are a number of rules where non-compliance constitutes a minor
breach. Alleged breaches are considered by the Standards Panel.

The Rules of Conduct prescribe the following behaviour as a minor breach:

Disclosing information

Regulation 6 states that an elected member must not disclose information that an
elected member derived from a confidential document or acquired from a closed
meeting (unless the information was from a non-confidential document).
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There are a number of exceptions, including if the information is already in the public
domain or provided to an officer of the Department, the Minister or a legal practitioner
for the purpose of obtaining legal advice.

Securing personal advantage or disadvantaging others

Regulation 7 states that an elected member must not make improper use of the
person’s office to gain advantage for the person or to cause detriment to the local
government or any other person,

Misuse of local government resources
Regulation 8 prohibits an elected member from using the resources of a local
government to persuade electors to vote in a particular way or for any other purpose
unless authorised by council or the CEO.

Involvement in administration

Regulation 9 prohibits an elected member from undertaking a task that contributes to
the administration of the local government unless authorisation is granted by the
council or CEQ.

Relations with local government employees
Regulation 10 provides that an elected member is not to direct, attempt to direct or
attempt to influence a person who is a local government employee.

It also prohibits an elected member attending a council meeting, committee meeting
or other event where members of the public are present, from making statements that
a local government employee is incompetent or dishonest, or from using offensive or
objectionable expressions about a local government employee.

Disclosure of interest

Regulation 11 defines an interest as ‘an interest that could, or could reasonably be
perceived to, adversely affect the impartiality of the person having the interest and
includes an interest arising from kinship, friendship or membership of an association’.

In accordance with the regulations, a person who has an interest in any matter that is
to be discussed at a council or committee meeting is required to disclose the interest
both in writing to the CEQ and at the meeting before the matter is discussed.

Interests referred to in the Rules of Conduct Regulations differ from financial and
proximity interests defined under the Act. An interesl in accordance with the Rules of
Conduct Regulations does not preclude a member from participating in the matter to
be discussed. Rather the interest needs to be noted at the meeting and recorded in
the minutes. It is a minor breach if an interest is not disclosed.
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Option 1: Streamlined Rules of Conduct

Option 1 proposes that the Rules of Conduct are streamlined and more emphasis is
placed on conduct that is likely to:

¢ be a detriment to the local government,

» result in council dysfunction, or

e impair public confidence in decision making.

This option proposes to minimise the rules that constitute a minor breach and which
are dealt with externally. Itis intended that those which are removed will be captured
under the local government’s Code of Conduct and will be dealt with locally. This
reinforces the principle of autonomy.

The streamlined rules will focus on:
« misuse of information,
e disclosure of interest, and
e securing personal advantage or disadvantaging others.

This will increase the responsibility of local governments to manage disputes at a local
level. Matters relating to relationships between elected members, and between staff
and elected members, could be seen lo be more appropriately dealt with at a local
level. This could result in those types of issues being dealt with more rapidly and
before they escalate.

A review of complaints has identified that most complaints are made within three
months of the incident, with very few made later than six months, as identified in the
graph below.

Average time taken after an incident for a complaint of
minor breach to be lodged.
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Target behaviour is that which has significant potential consequences for local
government integrity, performance or repulation. Non-target behaviour has no
significant consequences for the local government.

The time limit for submitting a complaint could be reduced from the existing two years
after the incident to three months, with a provision for an extension of up to 12 months
to be granted in exceptional circumstances.

Streamlined rules of conduct: Guidance questions

20) Do you support streamlined Rules of Conduct regulations? Why?
21) If the rules were streamlined, which elements should be retained?

22) Do you support a reduction in the time frame in which complaints can be
made? |s three months adequate?

Option 2: Revised disciplinary framework

Option 2 proposes that a disciplinary framework that is less prescriptive and more
outcome-based is introduced. Such a scheme would require elected members to
refrain from conduct likely to impair the integrity, operational performance or reputation
of the local government, and they would be held accountable should they fail to do so.
The focus would be on abuses of position, breaches of trust, dishonesty and bias that
can be demonstrated.

Rule-based disciplinary models, such as the current minor breach system. are
generally not able to capture all dysfunctional conduct, or exclude all minor lapses that
might result in vexatious complaints. A more flexible outcome-based misconduct
management model may provide greater focus on the impact, intent and context of the
conduct. The investigation, evidence gathering and determination process required is
likely to be considerably more resource intensive compared to the current situation or
Option 1.

In a practical sense. the current Rules of Conduct regulations would be repealed and
the Act would be amended to set out that an elected member is to refrain from:

e impairing the integrity of the local government;

e impairing the operational performance of the local government;

e impairing the repulation of the local government; and

e any other matters as set out in regulations.

All complaints where a person believed that the outcomes were breached would be
submitted through the local government complaints officer (usually the CEQ) to the

Page 41 — Local Government Act 1995 Review — Phase 1 Consullation Paper



reviewing body. The reviewing body would assess complaints based on whether the
integrity, operational performance or reputation of the local government has been
impaired, rather than whether a breach of a specific regulation has occurred. This
proposal may create uncertainty as to what behaviours would constitute a breach and
could result in an increase in the number of complaints received.

As with Option 1, the time limit for submitting a complaint could be reduced from two
years after the incident to three months, with provision for an extension of up to 12
months 10 be granted in exceptional circumstances.

The options for complaint management are discussed in the next section.

Revised disciplinary framework: Guidance questions

23) Do you support an outcome-based framework for elected members? Why
or why not?

24) What specific behaviours should an outcomes based framework target?

WALGA supports, in principle, a proposal for an individual elected member to
be ‘stood down’ from their role when they are under investigation; have been
charged; or when their continued presence prevents Council from properly
discharging its functions or affects the Council’s reputation, subject to further
policy development work being undertaken.

Further policy development of the Stand Down Provisions must involve specific
consideration of the following issues of concern to the Sector:

1. That ... the established principles of natural justice and procedural
fairness are embodied in all aspects of the proposed Stand Down
Provisions; and

2. That activities associated with the term ‘disruptive behaviour’, presented
as reason to stand down a defined Elected Member on the basis their
continued presence may make a Council unworkable, are thoroughly
examined and clearly identified to ensure there is awareness, consistency
and opportunity for avoidance.
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3.3 Qther matters recommended in the 2015-16 review

Application of Rules of Conduct

The 2015-16 review recommended that the rules governing behaviour be extended to
candidates in local government elections. In this case sanctions would only apply for
any minor breaches if the candidate was ultimately elected. This change would ensure
that all nominees for election would be held to the same high standard of behaviour,
as currently councillors seeking re-election must conform with the rules of conduct
while other nominees do not.

Application of the Rules of Conduct: Guidance question

25) Should the rules of conduct that govern behaviour of elected members be
extended to all candidates in council elections? Please explain.

Offence provisions

It was further proposed that the restriction relating to improper use of information
acquired in the performance of their role apply to persons who were formerly elected
members, for a period of 12 months after their separation from local government. This
offence carries a maximum penalty of $10.000 or imprisonment for 2 years, and
currently only applies to elected members, committee members and employees.

Offence Provisions: Guidance questions

26) Should the offence covering improper use of information be extended to
former members of council for a period of twelve months? Why?

27) Should this restriction apply to former employees? Please explain.

Confidentiality

Currently, the Act restricts a person who makes a complaint or becomes aware of any
detail of a complaint made during the campaign period from disclosing that a complaint
has been made or any details. This restriction applies up until election day. This
provision was inserted to prevent the complaints system being used as a tool in an
election period against a candidate seeking re-election.

The 2015-16 review proposed that this restriction on the disclosure of the existence or
details of a complaint apply at all times and not only during campaign periods.

Confidentiality: Guidance question

28) Is it appropriate to require the existence and details of a complaint to
remain confidential until the matter is resolved? Why?
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3.4 Reforms to the Local Government Standards Panel and
the means to review alleged breaches of the Rules of
Conduct Regulations

The Local Government Standards Panel® currently reviews alleged breaches of the
Rules of Conduct Regulations. In practice, most local governments and most elected
members have little or no contact with the minor breach system. Between the
commencement of the system in late 2007 and August 2015, 68 per cent of the total
minor breach allegalions (343 allegations out of 507 in total) were generated from less
than 10 per cent of the State’s local governments and involved complaints against just
6 per cent of all elected members. 80 local governments have not used the system at
all.

A graph of the number of complaints received by the Panel since 2011-12 shows that
there have been large increases in complaints over the past three financial years.

Standards Panel Complaints
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While the minor breach system appears to be supported in principle by the local
government sector, the current system can be slow, and does nat necessarily allow
for early intervention to address inappropriate behaviour. The significant number of
complaints — and procedural fairness requirements — mean that the process is lengthy.
The goal to deter inappropriate conduct by individual elected members may
consequently be lost. A breach finding may be an overreaction to a matter which is
relatively minor, and which could be better dealt with in other ways.

f The Standards Panel is established by the Minister under section 5.122 of the Act and provisions
about the Panel are oullined in Schedule 5.1.

Page 44 — Local Government Act 1995 Review — Phase 1 Consultation Paper



Of the 59 complaints of minor breach that were finalised by the Panel during 2016-177,
the Panel made findings that:

e 14 minor breaches had occurred

» No minor breach had occurred in relation to 22 complaints.

Of the remaining complaints:

e There were five complaints that were finalised on the basis that the Panel did
not have jurisdiction to consider them or there was no allegation of minor
breach.

e There were 10 complaints which were finalised by becoming suspended as a
consequence of the councillor, the subject of the complaint, ceasing to be an
elected member.

¢ The Panel refused to deal with eight complaints because it was satisfied that
the complaints were either frivolous, trivial, vexatious, misconceived or without
substance.

Across Australia

Jurisdiction

New South Wales Local governments are required to manage any breach to
the Model Code of Conduct at a local level, including the
appointment of a person to review allegations. Council is
required to establish by resolution a panel of conduct
reviewer. Councils may share a panel of conduct reviewers®.

Victoria Local government councils are required to have an internal
resolution procedure to address a breach of a code of
conduct, including providing for an independent arbiter.

If the elected member does not comply with the internal
resolution process or repeatedly breaches the code of
conduct (considered misconduct), the breach is referred to
an independent Councillor Conduct Panel. The Councillor
Conduct Panel is established by the Minister for Local
Government and comprises legal and non-legal members
(five members in total).

Queensland The Regional Conduct Review Panel is an independent
body established under the Local Government Act 2009

‘ Local Government Standards Panel Annual Report 2016-17

hitp: www.parliament wa.gov .au/publications/tabledpapers.nsf/displaypaper/4010618aa75348cc3adc
03324825819a0019a8c7/5file/618.pdf

& hitps:/Awww.olg.nsw.gov.au/sites/default/files/Procedures-for-Administration-of-Model-Code-of-
Conduct.pdf
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Jurisdiction

(Qld) to hear and decide on complaints of misconduct. The
Panel consists of three members from a pool of suitably
qualified persons appointed by the Department. The Panel is
supported by the Department.

A Remuneration and Discipline Tribunal is also established
to deal with remuneration for elected members and
determine cases of serious misconduct. The Tribunal
consists of three people appointed by the Governor.

Changes are proposed to this system following a report
tabled in Parliament in July 2017 recommending the
introduction of an Independent Assessor to consider all
complaints against councillors®. The Assessor will be able to
assess and prosecute complaints.

The report follows an independent Councillor Complaints
Review Panel that was appointed in April 2016 to review
how complaints about local government councillors were
dealt with'.

South Australia The Code of Conduct outlines the review process for
complaints and misconduct.

Complaints of misconduct, which are specified in the Code
of Conduct, can be reported to the Council, Ombudsman.
Electoral Commission (for specific breaches) ar Office for
Public Integrity.

Tasmania The Minister has established a Local Government Code of
Conduct Panel which is responsible for the investigation and
determination of code of conduct complaints.

Option 1: Status Quo

Option 1 is to maintain the Status Quo where all complaints against the Rules of
Conduct Regulations are referred to the Standards Panel. The three person Panel
consists of a person from the Department, a person who has experience as a member
of a council and a person with relevant legal knowledge.

“ hitps:/iwww. dilgp.gld.gov.aufresources/publication/local-government/councillor-complaints-review-
report-government-response. pdf
1 hitps: /A dilap.gld.gov .au/resources/publication/local-government/councillor-cormplaints-review-

report.pcf
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While the Act provides that more than one panel can be established, to date only one
has been created. Currently, the Panel meets at least monthly and considers four or
more complaints at each meeting, depending on the complexity of the complaints.

Local governments are charged for processing minor breach complaints. The fee
reflects the time spent by the legal panel member on the complaint. No fee is charged
to the person making the complaint, and elected members found to have committed a
breach are not required to repay the local government.

Local governments paid approximately $1,187 per complaint in 2016-17 (with an
average of 1.7 allegations per complaint), but the real cost to the public is likely to be
several times this amount, once State and local government administrative costs are
factored in, including the time of the other panel members. In addition there are
intangible costs such as reduced local government productivity and distress to
participants.

Amendments made to the Act in 2016 introduced the ability for the Panel to refuse to
consider frivolous, vexatious and misconceived complaints and those lacking in
substance. While potentially reducing the time taken to consider and rule on
complaints, resources are still required for assessment and the recording of decisions.

Option 2: Sector Conduct Review Committees

Under this option, minor breach complaints would be processed by the local
government complaints officer and forwarded to a sector-based Conduct Review
Committee.

The Conduct Review Committee would be limited to the following actions:
¢ dismissing the complaint due to non-compliance
e dismissing the complaint for being trivial, frivolous or vexatious or without
substance
« ordering mediation
¢ ordering a public apology
« directing the complaint to the Standards Panel.

The Conduct Review Committee could refer a matter to the Standards Panel if it
believes that a breach warrants the Panel's involvement. Regulations could prescribe
matters that must be sent directly to the Panel.

Under this model. a pool of potential members for the Conduct Review Committee
would be established. Membership could be sought from one or more of the following
groups: elected members, people with local government experience and independent
stakeholders. Appointments to the pool could be made by the Director General of the
Department, which is consistent with the Queensland model.  Alternatively,
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assessment of the applications to be included in the pool could be made jointly by the
Director General of the Department, WALGA and LG Professionals WA.

The flow chart below outlines the approach of Option 2:

=+ Sent to the local = The complaint is * The Conduct * A complaint can
government reviewed by a Review be heard by the
complaints Conduct Review Committee can SAT if an
afficer Committee refer matters to appeal is made
which is made the Standards after it has been
up of members Panel if it heard by the
from cannat be Standards
surrcunding resolved at a Panel.
local peer level.
governments The
complainant and
the respondent

may alsc appeal
a decision t the
Pandl after a
decision is
made by the
Review
Committee.

* In matters
referred. the
Panel can only
upheld the
breach or refer it
back to the
Committee for
review.

A party to the complaint would be able to seek a review by the Standards Panel, with
regulations setting out the circumstances where this could occur. The State
Administrative Tribunal would remain the ultimate appeal body.

The local government from which the complaint originated would be responsible for
the cost of establishing the Conduct Review Committee, including travel and
accommodation expenses. This option may incur additional costs to cover committee
membership expenses.

It is expected that this option would reduce the number of complaints referred to the
Standards Panel and would speed up the review of minor breach complaints. A further
potential advantage is that it could lead to greater support being provided by the sector
to a local government that was experiencing multiple complaints being lodged.

Guidelines could be prepared similar to those in New South Wales for the Conduct

Review Panels to assist Conduct Review Committee members understand their duties
and obligations.
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Sector conduct review committees: Guidance questions

29) What do you see as the benefits and disadvantages of this model?
30) What powers should the Conduct Review Committee have?
31) In your opinion what matters should go directly to the Standards Panel?

32) Who should be able to be a member of a panel: elected members, people
with local government experience, independent stakeholders?

33) Who should select the members for the pool?
34) How many members should there be on the Review Committee?

35) Are the proposed actions for the Review Committee appropriate? If not,
what do you propose?

Review of elected member non-compliance: Guidance
questions

36) Which of the options for dealing with complaints do you prefer? Why?
37) Are there any other options that could be considered?

38) Who should be able to request a review of a decision: the person the
subject of the complaint, the complainant or both?

3.5 Sanctions and other Standard Panel matters

Section 5.110(6) of the Act outlines the actions that the Standards Panel can impose
when a minor breach is found:

« dismissing the complaint (the breach is found but no sanction is applied)

o ordering that the person must undertake specified training

e ordering that the person must publicly apologise

« ordering that the person be publicly censured.

Across Australia

Jurisdiction Available sanctions

New South Wales A full spectrum of sanctions is available as matters
can be dealt with by councillors, the general manager
or the New South Wales Civil and Administrative
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Jurisdiction Available sanctions
o ~ Tribunal. This includes censure, training and the
requirement to apologise.

Victoria Following an internal review of a code of conduct
breach, a council can:
e direct an elected member to apologise
« direct an elecled member to not attend up to,
but not exceeding, two council meetings
e remove the elected member from committees
or representative roles of the local government.

Queensland The Remuneration and Discipline Tribunal, which
considers cases of misconduct, has various powers
available including ordering that an elected member:

e receive counselling
* Mmake an apology
e participate in mediation with another person
» forfeit an allowance, payment, benefit or
privilege
e reimburse or make a payment to the local
government.
The Tribunal can also recommend to the Director
General of the Department that they monitor the
councillor or local government for compliance with the
Local Government Act.

The Tribunal can recommend to the Minister that the
councillor is suspended or dismissed or can make a
recommendation to the Crime and Misconduct
Commission or Paolice Commissioner to further
investigate the conduct.

South Australia Sanctions available to councils when dealing with
complaints include:

» take no action

s pass a censure motion

« request a public apology (written or verbal)

¢ request the member attend specific training

e resolve to remove or suspend the member
from a position within council

e request the member repay monies to the
council.

Tasmania A Code of Conduct Panel can apply the following
sanctions:
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Jurisdiction Available sanctions

e a caution

e areprimand

e an apology

e counselling or training

« suspension from office for up to three months
(no allowances).

Northern Territory A Local Government Disciplinary Committee can
impose the following sanctions:

e take no disciplinary action

¢ reprimand the member

e impose a fine

e recommend to the Minister the member is
removed from office.

Mediation

The Standards Panel cannot currently order that mediation is undertaken. A benefit of
mediation is that it could address underlying issues and lack of understanding between
elected members or between an elected member and another person. This is likely
to lead to improved ongoing relationships and reduce the likelihood of the breach
recurring.

Mediation: Guidance question

39) Do you support the inclusion of medialion as a sanction for the Panel? Why
or why not?

Prohibition from attending council meetings

In some cases, minor breach complaints relate to inappropriate behaviour at council
meetings. If an elected member is found to have committed a minor breach of this
nature, it may be useful if the Panel could direct the member to not attend council
meetings for a set period. While this could be seen as a circuit breaker, it must be
noted that there is likely to be a considerable period between the inappropriate
behaviour and the sanction.

The member would not be suspended from undertaking their other duties as an
elected member. This sanction could have a financial impact on the elected member
if they are not eligible for sitting fees or allowances associated with attendance at those
council meetings.
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Prohibition from attending council meetings: Guidance
gquestions

40) Do you support the Panel being able to prohibit elected members from
attending council meetings? Why or why not?

41) How many meetings should the Panel be able to order the elected member
not attend?

42) Should the elected member be eligible for sitting fees and allowances in
these circumstances?

Compensation to the local government

Another sanction option could be to require the person who has been found to have
committed a minor breach to pay the local government an amount of compensation.
The amount that could be ordered would have a limit, such as $10,000. It is expected
that this sanction would only be imposed in circumstances where there has been a
clear financial impact to the local government.

This option exists under the equivalent breach systems in Tasmania, the Northern
Territory, Queensland and South Australia.

Compensation to the local government: Guidance questions

43) Do you support the Panel being able to award financial compensation to
the local government? Why or why not?

44) What should the maximum amount be?

Complaint administrative fee

This option proposes that a fee accompanies a complaint when it is lodged with a
complaints officer. In the event that a breach is found, the fee would be refunded to
the complainant. If no breach is found, the fee would be retained by the Department
to partly off-set some of the administrative costs associated with the panel
proceedings.

The benefit of requiring a complainant to pay a fee is twofold. Firstly, it would
encourage complainants to only lodge a complaint where, in their opinion, there is
strong evidence of a breach. It is expected that this would encourage more complaints
to be dealt with at a local level and reduce the use of the Panel as a mechanism for
dealing with personal grievances.
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Secondly, a reduction in the number of trivial or vexatious complaints that need to be
considered by the Panel will allow the Panel to consider breaches which may be
causing serious dysfunction in a more expedient manner.

An administration fee for lodging an application is currently required by other bodies,
such as the Liquor Commission Western Australia and Racing Penalties Appeal
Tribunal.

Complaint administrative fee: Guidance questions

45) Do you support this option? Why or why not?

46) Do you believe that a complaint administrative fee would deter
complainants from lodging a complaint? Is this appropriate?

47) Would a complaint administrative fee be appropriate for a sector conduct
review committee model? Why or why not?

48) What would be an appropriate fee for lodging a complaint?

49) Should the administrative fee be refunded with a finding of minor breach or
should it be retained by the Department to offset costs? Why or why not?

Cost recovery to the local government

An alternative to imposing a financial sanction is to require the elected member who
has committed the breach to reimburse the local government the cost of the panel
proceedings. Currently, the local government pays the cost.

Cost recovery to local government: Guidance questions

50) Do you support the cost of the panel proceedings being paid by a member
found to be in breach? Why or why not?

Publish complaints in the annual report

This proposal is that local governments are required to publish in their annual report
the number of minor breach allegations, the number of findings of breach and the costs
reimbursed to the Standards Panel relating to those complaints. This would increase
transparency to the community and make elected members more accountable for their
actions.

This is a requirement under the Tasmanian framework for dealing with the conduct of

elected members. New South Wales also requires a statistical report of complaints to
be published within three months of the end of September each year.
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Publication of complaints in the annual report: Guidance
question

51) Do you support the tabling of the decision report at the Ordinary Council
Meeting? Why or why not?

Table decision report at Ordinary Council Meeting

This proposal is that the council is required to table any decision reports which result
from a minor breach finding against one of their elected members at the next Ordinary
Council Meeting that is open to the public.

Currently where there is a breach finding the report is published on the Department’'s
website. This proposal is more likely to ensure that all elected members and the local
community are made aware of the minor breach finding.

This is a requirement under the Tasmanian framework. It is expected lo increase
transparency while acting as a deterrent.

Tabling decision report at Ordinary Council Meeting:
Guidance question

52) Do you support this option? Why or why not?

3.6 Elected member interests

The Act requires elected members to disclose any financial interest they have. They
are not allowed to participate in decision making related to that interest'’.

Section 5.63(f) provides an exemption for members of not-for-profit organisations.
Specifically, it states that if a member is, or intends to become, a member of a not-for-
profit organisation, the member does not need to disclose a financial interest.

They are, however, required to disclose what is known as an ‘impartiality interest’
under the Rules of Conduct Regulations. This must be recorded in the minutes of the
relevant meeting but does not limit the member from participating in the decision
making.

This option proposes that the Act is amended to remove the exemption. This would
mean that members of not-for-profit organisations would no longer be able to
participate in discussion or decision making on matters relevant to that organisation.

" Part 5, Division 6
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While this would limit elected members' ability to use their role to potentially benefit
their arganisation, it could also interfere with the decision making of councils. Elected
members are often very involved with their communities and are members of various
community groups. It is possible that a majority of elected members could be
members of the same not-for-profit organisation. If they are prohibited from
participating in decisions that relate to those groups, it could affect the ability of council
to make a decision if there is no longer a quorum. The Act, however, contains two
provisions to mitigate that risk.

Where a member has disclosed an interest, the other elected members at the meeting
can decide that the interest is so trivial or insignificant to be unlikely to influence the
member's conduct or that the interest is common to a significant number of electors
or ratepayers.’? In these circumstances the other elected members can allow that
member to participate in the discussions and vote on the matter. This must be
recorded in the minutes.

An application can also be made to the Minister by the council or CEQ when an interest
has been disclosed.”® The Minister may decide to allow one or more members to
participate in the decision making where this is necessary to provide a quorum or
where it is in the public interest. The Minister can impose conditions on such an
approval.

It could be argued that declaring an impartiality interest and having it recorded in the
minutes is adequate to ensure transparency and accountability.

Elected member interests: Guidance questions

53) Should not-for-profit organisation members participate in council decisions
affecling that organisation? Why or why not?

54) Would your response be the same if the elected member was an office
holder in the organisation?

Improving the behaviour of elected members: Guidance
question

55) Do you have any other suggestions or comments on this topic?

2 Under s 5.68
13 Under s 5.69
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1:

2.

WALGA supports:

Official Conduct legislation to govern the behaviour of Elected Members;
An efficient and effective independent Standards Panel process;

An ability for the Standards Panel to dismiss vexatious and frivolous
complaints; and

Confidentiality for all parties being a key component of the entire process.
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4. Local government administration

4.1 Recruitment and selection of local government Chief
Executive Officers

Local governments are given considerable autonomy when it comes to employing a
CEQ. The Act requires a local government to employ a CEO that the council believes
is suitability qualified.”* Regulations require the council approve the process used to
select and appoint a CEQ before the position is advertised. The Act also requires that
the CEQ’s performance should be reviewed by council at least once per year. Local
government CEOs are appointed under a contract with a maximum duration of five
years.

As the employing authority, the council has the power to employ, review the
performance and dismiss a CEO ensuring that the CEO remains accountable to the
council. Some elected members believe. however, that CEOs have too much power,
leaving the council with no option but to renew a CEQ's contract and to agree to the
conditions requested.

High profile cases of governance failures in recent years indicate that, in some cases,
selection outcomes could be improved. Likewise, a common issue expressed by
small, regional councils is the difficulty in attracting high-calibre candidates. Reforms
to the way CEOs are recruited and selected would potentially assist in expanding the
pool of recruits and finding the right people.

The importance of an effective local government CEO with a strong and healthy
relationship with council has been identified by multiple independent inquiries including
the 2012 Metropolitan Local Government Review (the Robson Report) and inquiries
into the Cities of South Perth (2002) and Canning (2014), the 2003 report on the Act
by the Western Australian Parliament Standing Committee on Public Administration
and Finance, and the Corruption and Crime Commission’s report into the actions of
the former CEQ of the Shire of Dowerin.

The pitfalls associated with CEQ recruitment were highlighted in the independent
inquiry into the City of Joondalup in 2005. Among other things, the inquiry found that
the council had failed to run an appropriate selection process for their CEQ which
resulted in the appointment of a candidate who had misrepresented their
qualifications. This ultimately led to the dismissal of the council. While the example
from the City of Joondalup is over a decade old and can be viewed as an isolated
incident, the provisions in the Act concerning CEQ recruitment remain largely

14 Section 5.36
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unchanged. Furthermore, it demonstrated that such issues can impact local
gavernments regardless of their size.

This section examines whether improvements can be made in this area.

Across Australia

Jurisdiction Provisions
New South New South Wales requires councils to use a merit based
Wales selection process and abide by equal employment

opportunity provisions.

Victoria A council must appoint a person after it has invited
applications in a state-wide newspaper. Inits Directions for
a new Local Government Act paper, it is proposed to
introduce the requirement for the Mayor to obtain
independent advice when overseeing CEO recruitment.

Queensland A council must appoint a ‘qualified’ person to be its CEO. A
gualified person is someone that has the ability, experience,
knowledge and skills that the local government considers
appropriate.

South Councils are required to advertise the position in a state-
Australia wide newspaper and appoint a selection panel to make
recommendations to the council on an appointment.

Tasmania Councils are required to advertise the position but the Act
does not currently prescribe principles or a detailed
process.

The draft bill provides the Minister with powers to specify
the principles governing the selection of a general manager
and their performance management.

Northern Legislation requires councils appoint CEQs in accordance
Territory with the relevant Ministerial guidelines.

Option 1: Local governments to engage the services of the Public Sector
Commission to provide support and guidance to council during the
selection of a CEO

A case has previously been made, most prominently in the 2012 Robson Report, that
the Public Sector Commission (PSC) should be involved in the selection of local
government CEOs. The rationale for this proposal is four-fold:
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e« the PSC is currently responsible for leading the recruitment of State
Government agency CEQ positions by examining the applications and making
a recommendation to the Government;

¢ the expertise of elected members, as democratically elected representatives,
may not necessarily extend to CEQO recruitment and selection;

« elected members may not have the resources required to undertake a suitably
intensive and wide-reaching recruitment and selection process to select a
high-performing CEQ, particularly if this process is to be conducted
independently of the existing CEO; and

¢ local governments in regional areas have frequently reported difficulties in
attracting suitably-qualified candidates. The involvement of the P3SC in
recruitment could expand the pool of available candidates.

Local governments could be encouraged, or required through amendments to the Act,
to use the expertise of independent people approved by the PSC, or the PSC itself.
Currently, local governments may use the services of a recruitment agency or other
independent assistance. However, concerns exist with the overall quality and
consistency of this support and the capacity of small local governments to pay for
private recruitment services.

By adapting the process used to recruit State government CEOs, the PSC could
support councils with recruitment by providing a shortlist of applicants. Council would
then determine whether to appoint one of the shorllisted candidates or an alternative
candidate.

Option 2: Councils to involve third-parties in CEO selection

The knowledge and experience within Western Australia’'s local government sector
and the public sector more broadly represents an underutilised resource for councils
when selecting a CEO. Greater assistance could be provided in two areas: in assisting
with, or participating on the selection panel in an advisory capacity.

Under this approach, a list would be maintained of approved providers that are
‘accredited’ to provide expert advice to local governments during the selection of a
CEO. The support provided could include general advice, recruitment and short-listing
services, background checks on candidates and support to selection panels.
Importantly it could include early discussion on the particular skills and experience
required by the CEO to deliver that local government's Strategic Community Plan
under direction of the council.

The list of approved people could include private recruitment agencies,
representatives from peak bodies and independent senior public servants.
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The availability of approved providers would ensure that all councils could access
high-quality recruitment services. Local governments would be required to meet the
cosls associated with cantracting private recruitment specialists but would benefit from
a high-quality recruitment process.

This approach also proposes reforms that require a council to include an experienced
panel member from another local government, peak body or public sector agency on
the selection panel. This could improve the diversity of panels and better equip local
governments in making this important decision.

Several entities may be suitable to perform the role of accrediting representatives:
This could include the Department, the Local Government Advisory Board, or the
Public Sector Commission.

Option 3: Local governments to adopt a CEO recruitment standard

A CEO recruitment standard could be developed in consultation with the sector. |t
could be required that local governments adopt the standard through amendments to
the Act, or the sector could be supported in the application of the standards, by the
PSC or other relevant third parties.

The standard could formalise the existing guidance on good practice for CEO

recruitment and detail the matters that local governments should have regard to when
selecting a CEO. It would set out steps or processes that should be undertaken.

The standard could draw on best practice guidance published by the Public Sector
Commission and describe the characteristics and attributes that a CEQ should
possess together with desirable experience, competencies and qualifications.

Option 4: Status Quo

A council’'s autonomy in selecting a CEO is a fundamental element of the current Act.
Reforms to the way CEOs are selected may be seen as a restriction on the autonomy
of local governments. Most CEOs employed in the sector are highly competent and
manage their local governments effectively. In addition, it can be argued that local
government CEQ positions are unique and elected members, who must work closely
with their CEQ, are best positioned to select a candidate. This does not, however,
address any lack of skills or experience in the elected members who are undertaking
the seleclion process.
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Recruitment and selection of local government CEOs:
Guidance questions

56) Would councils benefit from assistance with CEO recruitment and
selection? Why?

57) How could the recruitment and selection of local government CEOs be
improved?

58) Should the Public Sector Commission be involved in CEO recruitment and
selection? If so, how?

59) Should other experts be involved in CEO recruitment and selection? If so,
who and how?

60) What competencies, attributes and qualifications should a CEO have?

4.2 Acting Chief Executive Officers

From time to time due to the absence of the CEOQO it is necessary for the local
government to appoint an acting CEO. Absences can be temporary, when the CEO
is on leave or temporarily absent for other reasons; or permanent, when the CEO has
resigned, died or when the CEO's employment has been terminated.

The Act states that an employee may act in the position of the CEQO or senior employee
for a term nol exceeding one year without a written contract.’”> The Act is silent as to
who has the responsibility for appointing the acting CEQ.

Competing arguments exist as to whether the appointment of an acting CEO should
be the responsibility of the CEOQ, council, or council in conjunction with the CEQ. It
can also be argued that there is a difference between the appointment of an acting
CEO for a temporary absence and a situation where the appointed CEQO will not be
returning to the position.

The process for appointing an acting CEO is usually set out in council policy. In the
absence of such a policy. this matter can cause confusion, especially if the CEO is
absent unexpectedly.

5 Section 5.39(1a)
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Across Australia

Jurisdiction Provisions

New South Appointed by council, although legislation is silent on

Wales temporary vacancies for short term absences.

Victoria Nil

Queensland The council appoints a qualified person to act in the
absence of the CEO.

South If the CEO is absent and there is a deputy, the deputy acts

Australia as the CEO. If not, the acting CEQ is appointed by council.

Tasmania Acting CEOs are appointed by the mayor and confirmed by
the council. The legislation is silent on temporary vacancies.

Northern If the CEO is absent and there is a deputy, the deputy acts

Territory as the CEO. If not, the CEO nominates a person and

informs the council.

As illustrated above there is no one approach that has been adopted across
Australia.

Acting CEOs: Guidance questions

61) Should the process of appointing an acting CEO be covered in legislation?
Why or why not?

62) If so, who should appoint the CEO when there is a short term temporary
vacancy (covering sick or annual leave for example)?

63) Who should appoint the CEQ if there will be vacancy for an extended
period (for example, while a recruitment process is to be undertaken)?

4.3 Performance review of local government Chief Executive
Officers

The Act requires that the performance of each employee who is employed for a term
of more than one year, including the CEOQ, is to be reviewed at least once every year. '
While the CEQ is respansible for reviewing the performance of officers, it is the council
that is solely responsible for reviewing the CEO's performance.

1% Section 5.38
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Councils have significant autonomy in selecting the method and means to review the
performance of the CEOs. Some councils appoint a sub-committee of elected
members, while others use external independent experts, including WALGA, to assist
the process. For some councils, this can be a cursory assessment.

Reviewing the performance of a CEO is a critical matter. Like recruitment, elected
members may not have any expertise in performance review. The review of a CEO's
performance can be particularly difficult when relationships between the council and
CEO are not professional. Both hostile and overly friendly relationships between
council and CEO can be equally problematic.

Across Australia

Jurisdiction Provisions
New South Section 338 of the NSW Local Government Act
Wales 1993 requires general managers and other senior council

staff to be employed under performance based contracts
and empowers the Chief Executive of the Office of Local
Government o approve a standard form of contract for the
general manager and senior staff.

Part 7 of the approved standard contract for General
Managers requires councils and General Managers to enter
into a performance agreement setting out agreed
perfarmance criteria and for their performance to be
reviewed regularly based on the performance criteria

The role of the mayor prescribed under legislation includes
to lead performance appraisals of the general manager in
consultation with the councillors.

The Office of Local Government has issued guidelines on
the appointment and oversight of general managers. These
include information on convening of performance review
panels, their membership and the performance review
process.

Councils are required to consider the guidelines.

Victoria At least once each year a council must review the
performance of its Chief Executive Officer (section 97A(1) of
the Local Government Act 1989 (Vic)).

The Chief Executive Officer's contract of employment must
specify performance criteria for the purpose of that person's
performance reviews (section 95A(2)).

There is currently no legislative requirement for a council to
engage independent advice regarding Chief Executive
Officer performance matters, nor is there an existing
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Jurisdiction Provisions

requirement for a council to maintain a policy concerning
Chief Executive Officer performance.

Reforms are being considered that will require all councils
to have a CEQO remuneration policy that broadly aligns with
the policy that applies to executive positions in the Victorian
Public Service.

The directions paper also proposes that each council's audit
and risk committee monitor and report on the council's
performance against the remuneration policy, and further
proposes that councils obtain independent professional
advice in averseeing CEO recruitment, contractual
arrangements and performance monitoring.

Queensland The council is solely responsible for the performance review
of the CEQ as led by the Mayor and has autonomy to do so
(nothing is prescribed). This often involves a group led by
the Mayor, sometimes consultants are involved and
sometimes it involves all councillors led by the Mayor.

South The Local Government Act 1999 (SA) does not prescribe
Australia specific standards or processes in relation to CEO
performance.

Each council must have a chief executive officer. The
CEO's performance standards are set by council. Section
97(1)iv) of the Act enables termination of the CEO’s
appointment based on, amongst other things, failings of
‘...any performance standards specified by the council or in
any contract relating to his or her appointment’.

Section 99 covers the functions and some expectations of
the CEQ role and the Act contains other requirements of the
CEO, however, does not contain quantitative performance
measures.

The Office of Local Government publishes guidance
material for councils. This material addresses the selection
process for a CEO but does include a short section covering
the setting of CEO performance criteria by a council.

Tasmania Section 28(2)(d) of the Local Government Act 1993 requires
the council to appoint and monitor the performance of the
General Manager. External recruitment firms specialising in
executive appointments are often engaged to assist with the
appointment process, but are not mandated in legislation.

Councils generally appoint a Council Committee under
section 23 of the Act to undertake performance reviews of
General Managers and report to the full council. Some
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Jurisdiction Provisions

councils engage external consultants to assist with the
performance review process but again this is not mandated.

Amendments to the Act are currently being developed that
would give a power to the Minister to develop Ministerial
Orders regarding the appointment and performance of
general managers. Specifically the Order would provide the
processes and procedures to be followed by a council in
monitoring the performance of a General Manager.

Northern While the Minister in the Northern Territory has issued

Territory guidance material, CEO performance review is a matter for
the council.

Option 1: Approved third-party to be involved in the performance review
of CEOs

As councils work with CEOs daily, they are uniguely positioned to assess CEO
performance. Providing additional tools such as guidance material for councils to
review performance is an alternative to legislative reform. Without the skills or
expertise to use these tools, however. they may be of little benefit.

Elected members do not necessarily have the competencies or experience in
conducting performance reviews and may face difficulties balancing the professional
performance of the CEQ with community concerns about the implementation of
unpopular decisions.

Involving an approved third-party can mitigate some of these challenges and ensure
that CEQ performance is assessed based on evidence. It may result in more rigorous
and fair performance reviews.

The Public Sector Commission manages performance agreements with State
Government agency CEQ’'s and equivalents. The role of the Public Sector
Commission to participate in local government CEO performance reviews could be
expanded by:

¢ providing advice to local governments;

s maintaining panels of experts that local governments could contract to assist

with reviews; ar
e participating in performance reviews with councils.

Other experts that local governments could involve include experienced elected

members or senior public servants. Alternatively, councils could contract services
from WALGA or other consultants.
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Option 2: Local governments to adopt a CEO performance review policy

Councils adopting a CEO performance review policy that contains specified elements
could achieve greater consistency between local governments and result in more
rigorous and fair performance reviews.

Items to be included within a CEQ performance review policy could include:
e« who is required to participate in the performance review; and
« what matters should be considered in the review such as key performance
indicators, henchmarks and progress towards achieving the Strategic
Community Plan and Corporate Business Plan.

Requiring local governments to adopt a CEO performance review policy would
mandate a practice that is already employed by some local governments across the
State but could provide further guidance on the contents of such policies. Thisin turn
may result in improvements to the conduct of CEO performance reviews.

Option 3: Local governments to conform to a standard for CEO
performance review

Providing a standard for CEO performance review represents another option that
could achieve greater consistency, fairness and rigour in CEO performance review. A
standard would take the concept of policy a step further by specifying the methods for
performance review and the matters to be considered.

Performance review of local government CEOs: Guidance
questions

64) Who should be involved in CEO performance reviews?

65) What should the criteria be for reviewing a CEO's performance?
66) How often should CEO performance be reviewed?

67) Which of the above options do you prefer? Why?

68) Is there an alternative model that could be considered?

" Annual Review of Certain Employees Performance: Section 5.38

That Section 5.38 either be deleted, or amended so that there is only a specific
statutory requirement for Council to conduct the Chief Executive Officer's
annual performance review.
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4.4 Extension or termination of the Chief Executive Officer
contract immediately before or following an election

As an employee directly appointed by the council, a CEO contract may be extended
or terminated by council at any time, though financial penalties will apply to early
termination. This can create situations where a newly elected council dismisses the
CEO immediately after an election, or where a council extends the contract of the CEO
before an election for an extended period thus binding incoming elected members.

Dismissal of a CEQ immediately after an election can be a political decision, rather
than one based on performance and can lead to a lack of continuity and dysfunction
during the time when a new council is settling in to their role. Western Australian
legislation specifies that a CEO or senior employee who has their contract terminated
is entitied to be compensated the value of the contract to a maximum of one year's
remuneration, which means that while there is a financial conseguence for terminating
a CEQ, it is not so great as to dissuade councils from terminating CEOs.

Council decisions regarding CEO contract management should be based on the
CEQ's performance and achievement. The current legislative framework does not
provide significant protections to ensure that the grounds for extension or termination
of the CEO are valid.

In New South Wales the Independent Local Government Review Panel’
recommended reforms that would introduce:
¢ a six month ‘cooling off period following a general election where a CEQO's
contract could not be terminated; and
¢ limits on the capacity of councils to extend CEQ contracts prior lo an election.
These reforms are being considered by the New South Wales Government.

A cooling off period could enable new councils and CEOs to establish a productive
relationship, identify priorities and avoid potentially rushed or emational decisions to
remove a CEO.

Termination or extension of CEO contract around an
election: Guidance questions

69) Would a ‘cooling off period before a council can terminate the CEO
following an election assist strengthening productive relationships between
council and administration?

17

hitp:/Avww.localgovernmentreview nsw.gov.au/documents/LGR/Revitalising%20Local % 20Governmen
t%20-%20ILGRP%20Final%20Report%20-%200ctcber%20201 3. pdf

Page 67 — Local Government Act 1895 Review — Phase 1 Consultation Paper



70) What length should such a cooling off period be?

71) For what period before an election should there be a restriction on a
council from extending a CEO contract? Should there be any exceptions
to this?

4.5 Public expectations of staff performance

Western Australian local government employees perform important roles delivering
services, regulating local businesses, supporting communities and ensuring that the
local governments themselves are well managed.

While the public has high expectations for public officers at all levels of government,
the public expectations of local government employees may be heightened because
the community interacts so frequently with local government employees.

Local government employees are entrusted with public money, and must make sure
that their decision making is fair and free of bias, and that private information is stored
and used appropriately.

With over 15,000 employees across Western Australia, it is not surprising that, on
occasion, public expectations of staff conduct and performance are not met. In
Woestern Australia, the Public Sector Commission is responsible for oversight of minor
misconduct for public officers and for misconduct and education programs. Matters of
serious misconduct and corruption are the focus of the Corruption and Crime
Commission.

There are clear benefits to preventing misconduct and raising the standard of public
officer performance and conduct. The first step is employing the right people.

In respect to employment, the Act states that a person should not be employed unless
the CEQ believes that the person is suitably qualified for the position. It further states
that employment should be based on merit and equity without nepotism, patronage or
discrimination.

Local governments have greater autonomy than the State public service in
determining the methods of selecting, renumerating and managing their workforce.

The Public Sector Commissioner's Instruction No.2 Filling a Public Sector Vacancy
applies to State government agencies but not local government. This means there
are no uniform requirements that local governments must advertise positions other
than the CEQO or senior employee. Officers are not required to complete a probationary
period or meet other criteria such as being an Australian citizen or permanent resident.
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Likewise, unless specified by an individual local government recruitment process,
applicants are not required to provide evidence of a criminal record check, working
with children check, health clearance or information regarding outstanding or
completed disciplinary processes.

This gives local governments freedom to manage their operations more efficiently, but
relies heavily on the diligence of CEOs.

Where oversight is not sufficient, poor workforce management decisions can be costly.
Lack of diligence in the selection of staff can be particularly damaging in small local
governments which have fewer staff. Remote local governments with small
workforces are at greatest risk because lhey have fewer resources and may have
difficulty attracting high quality applicants.

Many roles within local government involve significant levels of public trust. Some
roles involve collecting and using private information, advising on important regulatory
matters, procuring goods and services and enforcing local laws. Given the sensitivity
and high public expectations of accountability, diligence and personal conduct in many
local government roles, it could be argued that people found to have committed certain
offences should be excluded from holding local government roles. Such exclusions
would need to conform with discrimination laws.

Public expectations of staff performance: Guidance
questions

72) |s greater oversight required over local government selection and
recruitment of staff?

73) Should certain offences or other criteria exclude a person from being
employed in a local government? If so, what?

Strengthening local government administration: Guidance
question

74) Do you have any other suggestions or comments on this topic?
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5. Supporting local governments in challenging
times

The power of general competence means thal the circumstances in which the State
Government can reasonably intervene in local government affairs are limited. For
instance, the State Government cannot intervene in lawful decisions made by a local
government, even when these lawful decisions are inconsistent with broader
community views,

Under the current Act, there are limited options for the State Government to implement
remedial actions to ensure the good governance of a local government. This includes
situations where a local government, a member of council, a CEQ or employee has
failed or is failing to comply with provisions under the Act or regulations.

There are also limited intervention options when there is reason to believe that a
person or persons within a local government are engaging in behaviour adversely
affecting the ability of council, its members or employees, or the local government to
properly perform its functions.

In most cases, the need for remedial action is due to relatively minor issues in
governance. Typically, a remedial action may be required because a local
government:
+ fails to meet statutory compliance requirements including budgeting, annual
reporting or rate setting;
» does not comply with responsibilities under the Act or regulations including
tender provision requirements or reviews of internal procedures; or
= poor relationships between the administration and the council impacting the
performance of a local government's functions.

Remedial actions currently take the form of direct interventions. Suspending a council
and installing a commissioner is an option of last resort and is neither an appropriate
or effeclive approach to respond to the smaller governance issues that impact local
governments from time o time.

A range of options and approaches is needed that is geared towards improving
governance for the public, while supporting local democracies. These options ideally
should be focused on intervening early, building capacity in local governments and
working in partnership.
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Across Australia

Jurisdiction

New South Wales

Provisions

In New South Wales there are early intervention
powers which are intended to provide the
Minister with power to intervene early in a
council that is experiencing difficulties. This may
include the performance of a general manager
(CEQ).

The Minister can issue performance
improvement orders (P1O), and. in more serious
circumstances, can suspend the governing body
for up to 3 months (which can be extended for a
further 3 months). A PIO can be aimed at
addressing administrative deficiencies in the
council.

The Minister can appoint a temporary adviser to
assist the council in implementing a PI1O.
Generally this is to assist the administrative
body of council, but in some circumstances it is
to assist the governing body.

A financial controller can also be appointed to
implement financial controls, and other functions
relating to council finances, as specified by a
PIO or a subsequent order appointing the
financial controller.

The cost is met by the Council.

Victoria

The Minister can appoint a municipal monitor at
a local government to investigate complaints.

The municipal monitor’s function is to monitor
council governance processes and practices,
advise the council on governance improvements
they should make, report to the Minister on any
steps or actions taken by the council to improve
its governance and the effectiveness of those
steps, investigate any referred complaint
received by the Minister, provide advice to and
prepare a report for the Minister in relation to a
complaint, and monitor and report to the
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Jurisdiction Provisions

Minister on any other matters determined by the
Minister.

The cost is met by the Council.

Queensland If information gathered by the department CEO
shows a local government or councillor is not
performing their responsibility properly or
complying with the Local Government Act 2009,
the information may be provided to the Minister
along with recommendations about what
remedial action to take. Remedial action is an
action to improve the performance or
compliance of a local government or councillor.
The Minister may lake remedial action thal the
Minister considers appropriate.

Remedial action may include, for example,
directing—

(a) the local government or councillor to
take the action that is necessary to
comply with the Local Government Act
2009; or

(b) the local government to replace a
resolution that is contrary to a Local
Government Act 2009 with a resolution
that complies; or

(c) the local government to amend a local
law by removing a provision that is
contrary to the Local Government Act
2009

If the local government is not performing
appropriately, an advisor can be appointed. The
advisor's role is to help the local government
build its capacity to perform its responsibilities
properly or comply with the Local Government
Act 2009 and perform other related duties as
directed by the department CEO.

If the local government is not performing
appropriately, a financial controller can be
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Jurisdiction Provisions

appointed to implement financial controls as
directed by the department CEQ; and perform
other related duties as directed by the
department CEQ. Payments from an account
kept by the local government require the
financial controller's approval.

The costs are paid to the State by the local
government,

South Australia Can appoint an administrator to undertake the
affairs of the council if a council is dismissed for
not undertaking its duties.

The remuneration of an administrator is paid out
of the funds of the defaulting council.

Tasmania Can appoint a Commissioner to assist the
Council, but no powers exist to assist with the
administrative functions of the Council.

The defaulting council is to pay the
Commissioner.

Northern Territory The Minister may establish a Commission of
Inquiry to consider the affairs of a particular
council. If deficiencies are identified, the Minister
can recommend to the council specified
remedial action to ensure the deficiencies are
addressed. The Minister may place the council
under official management if the deficiencies are
serious enough or if the council has not
remedied the situation. This applies to the
council and not to the administration.

Council pays for the official manager. The

official manager has full power to transact any
business of the council and perform any of its
normal functions.
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Proposed Remedial Action Process

The introduction of more sophisticated ways to work with local governments to improve
financial management, governance and performance has the potential to prevent
large-scale issues and to strengthen local government capacity.

Currently, capacity building strategies, such as Better Practice Reviews, governance
programs, service delivery reviews, asset management programs and tailored
one-on-one support are employed. While these programs have strengthened local
government capacity significantly, they are voluntary. As voluntary programs, their
reach is limited to local governments that wish to participate and participation varies
considerably across the sector.

The other tool available is a Directions Notice, which requires the local government to
provide certain information.

Providing the State Government with the legislative power to formally implement a
process to ensure local governments are providing good governance to their
communities could take many forms including:
s issuing a remedial notice requiring the performance of an action or activity.
» the appointment of a person to the local government to assist local
governments with a part of their operations.
e requiring the local government to participale in a capacity building program.

Through a remedial action process, matters could be addressed more quickly and
efficiently. The proposed process would allow the State Government to direct local
governments to address concerns where the capacity to do so exists, or in more
serious cases, to appoint a person to the local government where specific expertise is
required.

In contrast to the current approach, the process described below presents a range of
options for working in partnership with a local government to deal with issues
commensurate with the risk and, if necessary, provides ways to escalate the matter.
Regardless of the severity, the proposed approach follows a repeatable sequence that
allows a consistent, tfransparent but scalable approach to ensure good governance.

Under the proposed approach. if a local government fails to comply with the Act or
regulations, behaves in a manner that affects the ability of the local government to
perform its functions, or other factors considered relevant, a remedial notice may be
issued to the local government.

The remedial notice would describe the matter of concern and the actions that the

State Government has determined are required to resolve the matter. The remedial
notice would be backed by the Act with legislative power as a written statutory direction
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that would require, by law, that the notified recipient undertake works or activities
detailed in the notice.

If the matter detailed in the remedial notice is addressed then the remedial action
process would he completed. This would be typical in breaches of the Act for minor
matters.

However, if the matter is not resolved satisfactorily, the revised approach presents
options for scaled, proportional responses. One option that has been identified
previously is appointing a person to assist the local government to implement
strategies to resolve the matter.

In 2016, this approach was used on a voluntary basis to assist a shire to strengthen
its financial management. This arrangement has been successful and presents an
aption for improving performance of local governments in areas beyond governance.
Unlike the voluntary approach used in this case, the proposed approach would be
formally incorporated within the Department's risk and compliance approach.

An appointed person would need to be a suitably qualified person with relevant
expertise. The appointed person would work with the local government for a set period
and report on progress regularly to the Department. Depending on the nature of the
matters of concern. the appointed person may assist the CEQ or relevant staff, or the
appointed person may oversee the administration.

Remedial intervention: Guidance questions

75) Should the appointed person be a departmental employee, a local
government officer or an external party? Why?

76) Should the appointed person be able to direct the local government or
would their role be restricted to advice and suppart? Please explain.

77) Who should pay for the appointed person? Why?

To perform their duties, the appointed person would require wide-ranging powers and
have the ability to employ a variety of strategies. This role could include:

» making recommendations to the council, CEO and the Department;

e mediating between parties;

e arranging for training; and

» reviewing, and making recommendations on, practices and procedures.

Powers of appointed person: Guidance question

78) What powers should an appointed person have?
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A key role for the appointed person would be making recommendations to the
Department about the success of the remedial action and whether escalation is
required. In line with the current approach, in the rare event that a local government
is failing to provide good governance for their district, the Minister will retain the ability
to suspend a council and install a commissioner.

Discussion

The proposed remedial approach presents considerable benefits over the existing
approach. It expands the narrow power of the existing directions notice to enable the
Department to ensure that local governments are performing to the high standard
expected by the community.

In situations where local governments are not meeting their obligations. the approach
provides a scalable, repeatable and transparent approach that focuses on resolving
the issue to the bhenefit of the community in a timely manner. In doing so, the approach
is not focused on punishing the local government and by extension the wider
community but on providing support.

The process may reduce costs in the long term by enabling intervention in local
governments well before the need for formal inquiries. The process could provide
councils and staff with the confidence of an independent evaluation that is key to
identifying the issues that may be limiting the provision of good governance.

Views from local government peak bodies have been sought in the development of
this proposal. While peak bodies have been broadly supportive, it is recognised that
the suitability of the approach would be dependent on key, detailed aspects of its
implementation. These include the details and conditions of employment of an
appointed person including the responsibility for payment of the salary. Concerns were
also expressed about the capacity of some local governments to respond to the
remediation action process.

Remedial action process: Guidance questions

79) Do you think the proposed approach would improve the provision of good
governance in Western Australia? Please explain.

80) What issues need to be considered in appointing a person?

Supporting local governments in challenging times:
Guidance question

81) Do you have any other suggestions or comments on this topic?
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That State Council endorse the following general principles as being
fundamental to its response to the review of the Local Government Act:

(a) Uphold the General Competence Principle currently embodied in the
Local Government Act;

(b)  Provide for a flexible, principles-based legislative framework; and

(¢) Promote a size and scale compliance regime.
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6. Making it easier to move between State and
local government employment

Local government employees are defined in Western Australia legislation as ‘public
officers’ but have a unique status that complicates recognition of service and the ability
of employees to transfer between local and State government.

These complications can make movement between local and State government less
appealing for employees and limit the opportunity for transfers and secondments that
currently give greater flexibility for State government agencies.

Removing these barriers has the potential to greatly increase the skills and capacity
of both State and local government workforces. Both can be viewed as ‘closed shops’,
and increasing the cross-pollination between these two major employers could result
in exchange of skills, experience and capability that will benefit both tiers of
government and the community.

While there are no specific prohibitions in place that would prevent individual State
government agencies from recognising a new employee’s service with a local
government employer (or vice versa) in respect to long service leave and personal
leave, the practice is not common. This is in part because no avenue currently exists
for employers to recover the costs of the employee's leave entillements.

Further legislative and industrial relations barriers exist to the seamless transition for
employees between local and State government.

Local governments are defined in the Public Sector Management Act 1994 as
Schedule 1 entities. Other Schedule 1 entities include Western Australia’'s public
universities, electoral officers of members of Parliament and government corporations.

Due to historic agreements, portability of leave (and recovery of the associated costs)
to State government positions is possible for some schedule 1 entities but not all. It
does not currently apply to local governments.

Reforms to simplify and encourage the transfer of employees between local and state
government would require a whole of government approach and amendments to the
Public Sector Management Act 1994, Financial Management Act 2006, and Local
Government Act 1995.
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Transferability of employees: Guidance questions

82) Should local and State government employees be able to carry over the
recognition of service and leave if they move between State and local
government?

83) What would be the benefits if local and State government employees could
move seamlessly via transfer and secondment?

Making it easier to move between State and local
government employment: Guidance question

84) Do you have any other suggestions or comments on this topic?
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Public confidence in Local Government

Elected members make decisions on how funding is raised by the local government
and how that money is spent. They decide development applications and give building
approvals, determine what services will be provided and how these will be delivered.
These decisions fundamentally affect the nature, function and appearance of our
towns and suburbs.

Senior officers prepare reports and provide recommendations to council on a wide
variety of matters. Officers are also responsible for the implementation of council
decisions.

The community places their trust in their elected members and the local government
administration to make decisions that are in the best interests of the broader
community and to act without bias or favour. Occasionally local governments can
misuse that trust.

One area where the potential exists for this to occur is in the acceptance of gifts.
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